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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a determination by the Respondent Admin- 
istrator that certain power lines, proposed to be con- 
structed by the Petitioner on its fee-owned property adja- 
cent to a privately owned and operated airport, would 
constitute a hazard to air navigation adversely affects the 
Petitioner and hence is reviewable by this Court. 


2. If the determination is so reviewable, whether the 
Administrator had statutory authority to make the deter- 
mination. 


8. If the determination is so reviewable and if the 
Administrator had such authority, whether such authority 
could constitutionally be exercised by the Administrator. 


4. If the determination is so reviewable, if the Adminis- 
trator had such authority, and if he could constitutionally 
exercise it, whether that authority could lawfully be ex- 
ercised without affording the Petitioner an opportunity to 
present evidence as to the respective public interests, if 
any, involved in the airport and in the Petitioner’s power 
lines, and without the Administrator making findings, sup- 
ported by substantial evidence of record, as to the efficient 
utilization of the navigable airspace. 
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JURISDICTIONAL STATEMENT 


This is an appeal by Potomac Electric Power Company 
(‘‘Pepco’’) to review a ‘‘Determination of Hazard to Air 
Navigation” (the ‘‘Determination’’) issued by the Admin- 
istrator of the Federal Aviation Agency (the ‘‘Adminis- 
trator’’) pursuant to Regulations (PA 24)* promulgated 
by the Administrator allegedly under authority conferred 
on him by the Federal Aviation Act of 1958 (the ‘‘Act?’, 
Act of Aug. 23, 1958, PL 85-726, 72 Stat. 731, 49 USC 
$$ 1301-1542). 


The Determination (JA 17)** was issued on October 
19, 1962 and on November 16, 1962, being a date within 30 
days of such date of issuance, as required by Secs. 626.33 
and 626.34 of the Regulations (PA 35 and 36) in order to 
prevent the Determination from becoming ‘‘final’’, Pepco 
filed with the Administrator a petition for a public hearing 


(JA 19). Subsequently, by letter dated February 1, 1963 
(JA 26), Pepco was advised by the Deputy Administrator 
that such petition was denied. Under Sec. 626.33 of the 
Regulations (PA 35), the Determination became ‘final?’ 
upon such denial. 


With one non-relevant exception, Sec. 1006(a) of the 
Act (PA 14) provides that any order issued by the Admin- 
istrator is subject to review by this Court. 


STATEMENT OF THE CASE 


On or about December 27, 1961, Pepco filed with the 
Administrator a notice (JA 2) of its proposed con- 
struction, on property owned in fee by Pepco, of certain 
above-ground electric transmission facilities adjacent to 


* Throughout this brief page references to the Potitioner’s Appendix, below, 
are made in this manner. 

** Throughout this brief page references to the Joint Appendix, below, are 
made in this manner. 
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the Freeway Airport, a privately owned and operated air- 
port for light aircraft located in Prince George’s County, 
Maryland. At the time Pepco filed such notice with the 
Administrator, the Freeway Airport had not obtained 
“airspace clearance’? from the Administrator (JA 4). 
Pepco now understands that no such clearance has been 
given the airport, on the ground that its operations alleg- 
edly antedated the requirement of such clearance. Pepco 
was not given any opportunity to be heard with respect 
to such alleged antedating. 


Pepco is a regulated electric utility doing business 
in the District of Columbia, Maryland and Virginia and 
is the sole supplier of electric power and energy to 
the public (including most of the buildings, installations 
and facilities of the Federal government) in a large por- 
tion of the Washington metropolitan area (JA 19). It is 
now, and throughout the proceedings under review has 
been, engaged in constructing a new steam-electric gen- 
erating station at Chalk Point in the extreme southeasterly 
corner of Prince George’s County, Maryland (JA 21). 


The above-ground electric transmission facilities which 
Pepeo proposes to construct adjacent to Freeway Airport 
will be part of a 230,000 volt transmission line connecting 
the new Chalk Point Generating Station (expected to go 
into commercial operation in the Spring of 1964) with the 
rest of Pepco’s power supply system. Pepco’s study to 
fix the route of such transmission line began in the Fall of 
1956. By mid-1958 such route (ineluding the portion of 
the right-of-way in the vicinity of Freeway Airport) had 
been largely determined (using aerial photographs which 
gave no indication of any airport operation on the prop- 
erty which is now the site of Freeway Airport), and by 
November 19, 1960 all but one of the necessary property 
acquisitions in the vicinity of the airport had been com- 
pleted. The final such acquisition was completed on May 
9, 1961 (JA 21). 
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The location, construction, maintenance and operation 
of such transmission line, including the portion thereof to 
be constructed in the vicinity of Freeway Airport, are 
essential to the performance by Pepco of its public utility 
obligations and essential to the furnishing of adequate 
electric service to the Washington metropolitan area, in- 
eluding the many governmental buildings, installations and 
facilities located therein (JA 22). 


Following the filing with the Administrator of the notice 
of its proposed construction, Pepeo was advised by the 
Federal Aviation Agency (the ‘‘FAA’’), by letter dated 
February 16, 1962 (JA 4), that the heights of the pro- 
posed structures ‘‘exceed the criteria of hazards to air 
navigation in Part 626.13(a)(1) and (b)(2)”? of the Reg- 
ulations (PA 31) and that, consequently, a preliminary 
determination had been made that the proposed construc- 
tion would constitute a ‘‘hazard to air navigation’. The 
letter further advised Pepco that such preliminary de- 
termination would become ‘‘final’’ unless Pepco requested 
‘tan aeronautical study” (emphasis supplied). 


Accordingly, Pepco requested such an aeronautical study 
by letter dated March 5, 1962 (JA 6). Under date of 
March 14, 1962, the FAA addressed a memorandum to 
‘All Interested Parties’? (JA 7), stating that it had 
been asked ‘‘to determine the effect on aeronautical activity 
which may be created by the . . . proposed construction’’ 
(emphasis supplied) and asking that anyone wishing to 
interpose objections to the proposal file ‘‘a separate letter 
setting forth valid aeronautical reasons’? (emphasis sup- 
plied). 

Under date of April 26, 1962 the FAA addressed a memo- 
randum to ‘All Participants, FAA Airspace Meeting”’’ 
distributing the agenda for an ‘‘Informal FAA Airspace 
Meeting”’ to be held on May 15, 1962. Such memorandum 
(JA 14) said ‘‘These meetings give aviation interests 
the opportunity to comment on agenda items proposed for 
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formal airspace action’’ (emphasis supplied), and the ac- 
companying agenda item with respect to Pepco’s pro- 
posed construction (JA 15) said that the F. ‘is con- 
ducting an aeronautical study to determine the effects on 
airspace utilization”? (emphasis supplied) of the Pepco 
proposal, that the proposal had been cireularized ‘‘for 
aeronautical comment’? (emphasis supplied), and that 
‘Aeronautical objections”? (emphasis supplied) had been 
made in response to the circularization (presumably re- 
ferring to the letters and memoranda appearing at JA 10 
through 14). 


Subsequently, on May 15, 1962, such ‘‘informal airspace 
meeting’? was held by the FAA with the last item dis- 
cussed being Pepco’s proposed construction. A Pepco 
representative attended and during the course of the meet- 
ing it was made clear that the meeting was concerned only 
with consideration of the possible effect of the proposed 
construction on aeronautical activities (JA 16). 


On October 19, 1962, the Administrator, acting through 
the Acting Chief of the Obstruction Evaluation Branch of 
the FAA, issued the Determination (JA 17) of which 
review is sought in this proceeding. The Determination, 
after an opening statement to the effect that the Agency 
had ‘‘cireularized [Pepeo’s] proposal for aeronautical 
comment”? (emphasis supplied) and had ‘‘conducted a 
study to determine its effect upon the safe and efficient 
utilization of airspace’’, found that the proposed struc- 
tures would render certain Freeway Airport runways un- 
usable, or less useful, and ‘‘would have a substantial 
adverse effect upon aeronautical operations at the Free- 
way Airport”, and determined ‘‘that the proposed struc- 
ture would be a hazard to air navigation”. The Deter- 
mination made no findings whatsoever with respect to the 
nature of the operations conducted at Freeway Airport, 
with respect to the public interests involved in the construc- 
tion of Pepeo’s proposed facilities and in the operation of 
the airport, with respect to the relative importance of such 
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public interests, or with respect to the efficient utilization 
of airspace. 


The Determination also stated (JA 18) that it was 
“‘effective’’ as of its date of issuance and would be- 
come ‘‘final’’ 30 days after its issuance unless an appeal 
were filed under Sec. 626.34 of the Regulations (PA 35), 
and that, if such an appeal were filed and denied, it would 
become ‘‘final’’ as of the date of the denial or 30 days after 
the issuance of the Determination, whichever was later. 


On November 16, 1962, Pepco filed with the Administra- 
tor, pursuant to such Sec. 626.34, a Petition for Public 
Hearing (JA 19). Such Petition recited the pertinent 
facts with respect to Pepco’s proposed construction and 
the public interest therein, and alleged that 


“The location, construction, maintenance and oper- 
ation of said steel tower transmission lines, including 
the portions thereof in the vicinity of said Freeway 
Airport, is [sic] essential to the performance by the 
Petitioner of its public utility obligations, and essen- 
tial to the furnishing of adequate electric service to 
the Washington Metropolitan Area, including the many 
governmental buildings, installations and facilities lo- 
cated therein’? (JA 22) 


as well as that 


‘“‘The ... Determination made no finding or deter- 
mination as to what action should be taken for the 
protection of persons and property on the ground or 
as to what, in the public interest, would be the most 
efficient utilization of the navigable airspace above the 
Petitioner’s said 250 foot wide right-of-way in the 
vicinity of said Freeway Airport, and in the making of 
said Determination no consideration was given to the 
large publie interest affecting the Petitioner’s oper- 
ation as a public utility or to the essential public serv- 
ice nature of the facilities proposed to be constructed, 
maintained and operated by the Petitioner on its said 
right-of-way’’ (JA 23). 
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The Petition closed with a prayer that a publie hearing be 
conducted on Pepco’s proposed construction, pursuant to 
the Regulations, 


“Gin order to determine, in the light of the over-all 
public interest, the effect of the proposed construction 
upon the safety of aircraft and, even more importantly, 
ate the efficient utilization of the navigable airspace”’ 
(JA 23). 


On or about November 28, 1962, counsel for the Inter- 
venor proprietors of the Freeway Airport filed with the 
Administrator an ‘‘ Answer to Petition for Public Hear- 
ing’? (JA 24) in which it was asserted that Pepco’s 
Petition ‘“‘does not show an adequate foundation .. . and 
such hearing should be denied until an adequate petition 
is filed’, citing Sec. 626.34 of the Regulations (PA 35). 
Such Answer further stated that 


“Unless in some way the proponent [ie. Pepco] al- 
leges that the results and conclusions reached by the 
Agency are in error, by alleging that the proposed 
structures would not violate any of the criteria of 
626.12, or that notwithstanding violation of such cri- 
teria, such construction would not constitute a hazard, 
the petition for public hearing does not have adequate 
eer and the hearing should be denied’”’ (JA 
25). 


Finally, by letter dated February 1, 1963, signed by 
Lieutenant General Harold W. Grant as Deputy Admin- 
istrator (JA 26),* Pepco was advised that ‘‘our examina- 
tion of this matter forces us to deny the petition for a 
hearing’’ because ‘‘The grounds given... do not constitute 
adequate foundation’’. 


© The copy of this letter included in the Record shows General Grant as sign- 
ing as ‘‘Acting’’ Administrator. The original, received by Pepeo, shows him 
signing as ‘‘Deputy’’ Administrator. 
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STATUTES AND REGULATIONS 


The pertinent statutory and regulatory provisions are 
set forth in the Petitioner’s Appendix (PA 1-43). 


STATEMENT OF POINTS 


1. If it is not made clear that the Determination cannot 
affect Pepco adversely, it is reviewable. 


2. If the Determination can affect Pepco adversely, its 
issuance was beyond the statutory authority of the Ad- 
ministrator. 


3. If, despite adverse effect on Pepco, the Act authorized 
the issuance of the Determination, then such issuance was 
in violation of the Fifth Amendment to the Constitution. 


4. If, despite its adverse effect on Pepco, the issuance 
of the Determination was within the statutory and con- 
stitutional authority of the Administrator, then the Ad- 
ministrator erred in issuing the Determination without (i) 
having extended to Pepco an opportunity to present evi- 
dence as to the respective public interests to be served by 
its proposed facilities and by the airport and (ii) having 
made appropriate findings as to the efficient utilization of 
the navigable airspace, supported by substantial evidence 
of record that the public interest to be served by the air 
navigation related to the airport is superior to the public 
interest to be served by Pepco’s proposed facilities. 


SUMMARY OF ARGUMENT 


The Determination is silent as to any specific results 
flowing from its issuance. Over-all, however, it implies that 
Pepco’s proposed construction is outlawed. 


Accordingly, unless the intent of the Determination is 
clarified by language revision on remand or by judicial 
holding, the possibility exists that in some future litiga- 
tion as to Pepco’s rights incidental to its proposed use of 
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its property Pepco will be prejudiced by the Determina- 
tion, which is alleged by the Administrator to be a ‘‘final’’ 
one. 


In the absence of such clarification the Determination is 
reviewable by this Court because it may adversely affect 
Pepco. 

Upon review by this Court, the Determination should 
be found by the Court to be in excess of the statutory au- 
thority of the Administrator because (i) it is a regulation 
of the use of the airspace by non-aeronautical structures, 
(ii) the airspace to be oceupied by the structures is not 
navigable airspace within the meaning of the Act, and 
(iii) the structures have not been found to have any 
potential adverse effect on air commerce, as defined in the 
Act. 


Further, if (despite the normal rule that whenever 
possible a statute will be construed so as to avoid its un- 
constitutional application) the Court should find that the 


issuance of the Determination, although adversely affecting 
Pepco, was within the Administrator’s authority under the 
Act, then such issuance was in violation of the Fifth 
Amendment because it effected a taking by the Federal 
government of property for private, rather than public 
use, and because the Act forbids the payment of compensa- 
tion by the Federal government for such taking. 


Finally, if the Determination is reviewable because of 
its adverse effect on Pepco and if, upon such review, the 
issuance of the Determination is found to have been within 
the statutory and constitutional authority of the Adminis- 
trator, then the Administrator erred in such issuance be- 
cause Pepco was given no opportunity to present evidence, 
and the Administrator made no finding, with respect to the 
efficient utilization of the navigable airspace in the light of 
the over-all public interest, despite the statutory require- 
ment (See. 307(a), JA 8) that the Administrator assign the 
use of the navigable airspace as he may deem necessary, in 
the light of the public interest, in order to insure the safety 
of aircraft and the efficient utilization of such airspace. 
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ARGUMENT 


I, THE DETERMINATION IS REVIEWABLE BECAUSE IT MIGHT 
ADVERSELY AFFECT PEPCO, UNLESS IT IS MADE CLEAR, 
BY REVISION OF THE DETERMINATION OR BY JUDICIAL 
PRONOUNCEMENT. THAT IT CANNOT SO OPERATE. 


1. The Effect of the Determination on Pepco Is in Doubt. 


The Determination was issued pursuant to Part 626 of 
the Regulations (14 CFR), as in effect prior to December 
12, 1962 (PA 24), which assigns as the authority for 
its issuance Secs. 104, 307, 313, 1001 and 1101 of the Act. 


Briefly, to the extent pertinent, Sec. 104 of the Act 
(PA 5) recognizes and declares to exist a public right 
of freedom of transit through the navigable airspace; 
Sec. 307 (PA 8) directs the Administrator to ‘‘as- 
sign’? the use of the navigable airspace in order to insure 
the safety of aircraft and the ‘‘efficient utilization’’ of such 
airspace ; Sec. 313 (PA 11) is a general grant of authority to 


the Administrator to do all things necessary to carry out 
the provisions of the Act; Sec. 1001 (PA 13) relates 
to the procedure to be followed by the Administrator in 
conducting his proceedings; and Sec. 1101 (PA 16) directs 
the Administrator to require public notice of the proposed 
construction of any structure where notice will promote 
safety in ‘‘air commerce’’. 


In the preamble to Part 626 (PA 20) it is stated, with 
reference to comments received from the public in response 
to the previously published Notice of Rule Making, 


‘CA substantial number of comments were directed 
to the authority and jurisdiction of the Administrator 
to adopt a regulation on the subject of the heights of 
structures ... A brief reference to our statutory au- 
thority should be sufficient here. The Federal Aviation 
Act continued the recognition and declaration previ- 
ously made in the Civil Acronauties Act of the ‘pub- 
lic right of freedom of transit through the navigable 
airspace of the United States’. In addition, the Act 
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authorizes and directs the Administrator to regulate 
the use of the navigable airspace in order to insure 
aircraft safety and efficient utilization and to require 
notice of the proposed construction or alteration of 
any structure where such notice would promote air 
safety. These, and the other authorities referred to 
in the notice of proposed rule making, provide an am- 
ple basis for the regulatory action being taken here. 
This regulation not only constitutes a proper measure 
to carry out the purposes of the Act, but, under the 
circumstances, is required if we are to properly per- 
form the responsibilities and duties entrusted to us 
by the Congress’’. 


Such preamble also says, with respect to Part 626 as 
proposed in the Notice of Rule Making, that 


“The proposal evoked numerous comments from the 
aeronautical, television and broadcasting industries as 
well as railroads, power companies and other utilities, 
and related manufacturing industries... . Due to 
the complexity of the subject matter of our proposal 
and its effect upon diverse non-aviation interests, a 
hearing was held . . .”? (PA 20, emphasis supplied). 


In the same preamble it is also said (PA 22), with 
reference to comments received with respect to the pro- 
posed rule making, that 


“¢.. the Agency found itself unable to comply with 
a request for relaxation of the requirement for addi- 
tional notice at the time the new construction or altera- 
tion is erected to a height which would equal the origi- 
nal criteria. This notice is necessary to permit placing 
the new structure on charts used in air navigation. 
Such charting may not be accomplished on the basis 
of the initial notice since many proposed structures 
are never erected’’ (emphasis supplied). 


The preamble further says (PA 22) that 


“The regulation adopted does not brand immedi- 
ately as hazards all proposed construction which would 
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exceed the criteria but, rather, provides that the of- 
fending proposal would require only a preliminary 
determination of hazard, which preliminary determina- 
tion would expire upon the initiation of an aeronauti- 
cal study’? (emphasis supplied) 


and that ‘‘The criteria established in the regulation are 
more lenient than those contained in the notice’? (em- 
phasis supplied). 


The preamble also points out (PA 23) that 


‘‘provision is made for the possible adjustment of (1) 
aviation requirements to accommodate the construc- 
tion proposals and (2) the location and height of the 
proposed structures to eliminate or minimize their 
effects on air navigation. It is expected that a very 
large proportion of the conflicts between proposed 
structures and air navigation for the use of the naviga- 
ble airspace will be resolved in these informal studies 
and that a relatively small number will require a hear- 
ing’’ (emphasis supplied). 


Finally, the preamble clearly indicates that the Adminis- 
trator intends, through Part 626, to play a leading role in 
fixing the location of broadcasting antennae when it says 
(PA 23): 


“We believe that proper fulfillment of our statutory 
responsibilities must include the promulgation of reg- 
ulations which will lessen the detrimental effect of tall 
structures on the use of the navigable airspace. The 
grouping of antenna structures is, obviously, such a 
measure. However, much of its beneficial effect could 
be lost if the farm areas established were not compati- 
ble with the over-all needs of the broadcast industry. 
Accordingly, this portion of our proposal has been re- 
vised to include an affirmative requirement that the 
views of the Federal Communications Commission will 
be requested before any antenna farm area is estab- 
lished and that such views will be given full considera- 
tion prior to any FAA action’? (emphasis supplied). 
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Part 626 itself states (PA 24) that its purposes are 


(1) To require persons to give notice of proposed 
construction ; 


(2) To establish criteria for determining whether a 
proposed structure would be a hazard; 


(3) To provide for aeronautical studies of construc- 
tion proposals which would exceed the criteria; to 
determine the effects of such structures upon the safety 
of aircraft and the efficient utilization of airspace; 
and to prescribe the manner of issuance of such de- 
terminations ; 


(4) To provide for public hearings for making 
‘Final Determinations’? as to whether specific con- 
struction proposals would result in hazards to air 
navigation ; 


(5) To ‘‘establish’’ antenna farm areas at ‘‘pre- 
scribed’? locations with ‘‘specified”’ dimensions of area 
and height. 


Further, Sec. 626.51 of Part 626 (PA 36) says that 


“‘Hearings conducted on the proposed construction 
or alteration of structures in order to determine the 
effect of such construction or alteration upon the safety 
of aircraft and the efficient utilization of the navigable 
airspace are purely fact-finding in nature and, there- 
fore, are not subject to the provisions of sections 4, 
5, 7 and 8 of the Administrative Procedure Act. As a 
fact-finding procedure, the hearing is non-adversary 
and there are no formal pleadings or issues and no 
adverse parties’’. 


In ascertaining the purpose of the Administrator in 
promulgating Part 626 it is worthy of note that in the 
‘Notice of Proposed Rule Making”’ which was published 
in the Federal Register on September 16, 1960 (25 FR 8911) 
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it is said, with respect to the procedures proposed to be 
incorporated in Part 626, that 


“These procedures will provide a forum and a means 
for the Agency [i.e. the FAA] to give full considera- 
tion to the public interest in safe air commerce and 
the interests of the construction sponsor’? (PA 19, 
emphasis supplied). 


As noted above, neither Part 626 nor the sections of the 
Act under the authority of which the Part was allegedly 
issued give any clear indication of the purpose, intent or 
effect of the Determination. Further, Pepco has been 
unable to obtain from any member of the staff of the FAA 
any indication as to the purpose, intent or effect of the 
Determination. In this connection, the statements made 
by the Administrator on August 25, 1961 in connection with 
his promulgation of certain ‘Miscellaneous Amendments”’ 
to Part 626 are of considerable interest (PA 39): 


“The FAA-FCC discussions underscored the exist- 
ence of uncertainty in the broadcast industry with re- 
spect to the effect on FCC jurisdiction of the Agency 
findings made subsequent to the hearings held under 
Subpart D [of Part 626—the type of public hearing 
denied to Pepco]. These hearings are conducted to de- 
termine the effect of proposed structures upon the 
safety of aircraft and the efficient utilization of the 
navigable airspace. The findings made form the basis 
for a determination as to whether a proposed struc- 
ture would, in fact, result in a hazard to air naviga- 
tion. While we regard this determination as a final one 
on the question of air hazard, our findings should not 
be construed to prejudice the exercise by the Commis- 
sion of its statutory jurisdiction, particularly its au- 
thority to determine whether a construction permit for 
such a structure should be issued. Accordingly, we 
are promulgating an expression of our opinion on this 
point. This conclusion should not be interpreted as an 
attempt to settle any justiciable rights which may be 
the subject of later controversy. Any individual who 
believes an FAA... action has deprived him of one 
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or more rights may apply, of course, to the appropri- 


ate court for a review and decision on the matter’’ 
(emphasis supplied). 


One of the ‘‘Miscellaneous Amendments’’ thus made by 
the Administrator was the addition to Sec. 626.50 of Part 
626 of this note (PA 36): 


‘Nore: Any findings entered hereunder are with- 
out prejudice to the jurisdiction of the Federal Com- 
munications Commission to grant or deny applications 
for construction permits under the Communications 
Act of 1934, as amended.”’ 


Broadly speaking, there are four possible interpreta- 
tions that could be given to the Determination in this case: 


(1) It might be considered to be merely a tool for use 
by the Administrator in marking aeronautical charts and 
otherwise advising flying interests as to the existence of 


Pepco’s structures. However, if that were the purpose 
of the Determination, it would not appear appropriate for 
it to open (as it does) with the statement that the FAA 
has circularized Pepco’s proposal for aeronautical com- 
ment ‘‘and has conducted a study to determine its effect 
upon the safe and efficient utilization of airspace’? (JA 
17), since that is the language of Sec. 307(a) of the Act 
(PA 8), which directs the Administrator to ‘‘assign .. . 
the use of the navigable airspace”’, and not the language 
of Sec. 1101 of the Act (PA 16), which merely directs the 
Administrator to require notice be given him of any con- 
struction proposal ‘‘where notice will promote safety in 
air commerce’’. Further, if that were the purpose of the 
Determination, it would hardly appear to be necessary to 
provide the elaborate machinery of preliminary determina- 
tion, aeronautical study, public hearing and publication in 
the Federal Register that Part 626 affords. Finally, the 
preamble to Part 626 (PA 22), as noted above, recognizes 
that aeronautical charts can’t be appropriately marked 
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until the structure is actually constructed, so that a deter- 
mination with respect to proposed construction (as is 
involved here) will be useless for chartmarking purposes. 


(2) The Determination might be considered (particu- 
larly in view of the provisions of Sec. 626.51 of the Regu- 
lations [PA 36]) to be simply a finding of fact that the 
existence of Pepco’s structures and the operation of the 
airport will be incompatible. If that were the intent, 
however, the Determination would not normally be ex- 
pected to speak solely of hazards to air navigation, since it 
is clear that if, in fact, Pepco’s facilities will be a hazard 
to aircraft using the airport then those aircraft will, to the 
same extent, be a hazard to Pepco’s facilities. Further, 
such a finding of fact would not touch upon the “‘ efficient 
utilization of the navigable airspace”’. 


(3) Since the Administrator is primarily concerned with 
the safety of the flying public and since he must be pre- 
sumed to be aware of his lack of authority over non- 
aeronautical uses of the airspace (see below), the Deter- 
mination may have been intended simply as a factual find- 
ing of a potential hazard to flying operations at Freeway 
Airport which, when it becomes a reality, will have to be 
recognized by the Intervenor proprietors of the airport in 
determining whether to continue to use the affected run- 
ways and thus expose their users to the risks inherent in 
the existence of the hazard. 


(4) The Determination might be intended as a basis for 
preventing Pepco from, or penalizing Pepco for, erecting 
the structures which have been determined to be a poten- 
tial hazard to air navigation. 
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2. Its Effect Being in Doubt, It Is Possible That the Determina- 
tion Might Operate to Affect Pepco Adversely. 


Obviously, it is in Pepeo’s interest to assert and main- 
tain (as it does) that the Determination cannot in any 
way prejudice Pepco in its construction, operation and 
maintenance of its proposed above-ground electric trans- 
mission facilities. Indeed, Pepco is convinced, in the light 
of the lack of authority in the Administrator to control 
the use of airspace by non-acronautical interests (see 
below) that paragraph (3) in subsection 1, above, correctly 
sets forth the purpose and effect of the Determination. 


However, Pepco must be realistic in its appraisal of how 
the Determination might affect it. Central to that prob- 
lem are these facts: 


(1) The Act declares “to exist in behalf of any citizen 
of the United States a public right of freedom of transit 
through the navigable airspace’? (PA 5) and defines 


‘navigable airspace’ as including airspace ‘‘needed to 
insure safety in take-off and landing of aircraft’? (PA 4). 


(2) The Administrator is ‘‘empowered and directed to 
encourage and foster the development of civil aeronautics’’ 
(PA 8) and is authorized and directed to ‘‘assign by 
rule, regulation, or order the use of the navigable airspace 
_.. in order to insure the safety of aircraft and the effici- 
ent utilization of such airspace’’ (PA 8), and the De- 
termination opens with the statement that the FAA ‘‘has 
conducted a study to determine [the] effect [of Pepco’s 
proposal] upon the safe and efficient utilization of air- 
space”? (JA 17). It closes with the statement that it ‘‘is 
effective as of the date of issuance and will become final 
30 days thereafter unless an appeal is filed’? (JA 18, 
emphasis supplied). 


(3) The Administrator has adopted lengthy and very de- 
tailed Regulations (PA 24) providing for the issuance and 
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becoming ‘‘final’’ of determinations such as the one here 
involved (which are then formally published in the Federal 
Register), which regulations in very large part go beyond 
the simple statutory requirement of the Act that ‘‘The Ad- 
ministrator shall . . . require all persons to give adequate 
public notice . . . of the construction or . . . proposed con- 
struction . . . of any structure where notice will promote 
safety in air commerce’’ (PA 16). 


(4) The Regulations and their preamble (PA 20) sug- 
gest that a determination that a proposed structure will 
constitute a hazard to air navigation is intended to be ad- 
verse to such structure. For example, the preamble says 
that ‘‘Due to the complexity of the subject matter... and 
ats effect wpon diverse non-aviation interests, a hearing 
was held’’ (PA 20, emphasis supplied), that 


‘*A substantial number of comments were directed to 
the authority and jurisdiction of the Administrator to 
adopt a regulation on the subject of the heights of 


structures ... A brief reference to our statutory au- 
thority should be sufficient ... [T]he Act authorizes 
and directs the Administrator to regulate the use of 
the navigable airspace in order to insure aircraft 
safety and efficient utilization ...’? (PA 21) 


and that the Administrator believes ‘‘that proper fulfill- 
ment of our statutory responsibilities must include the 
promulgation of regulations which will lessen the detri- 
mental effect of tall structures on the use of the navigable 
airspace’? (PA 23). Further, it says that the Regulations 
do not ‘‘brand’’ immediately as hazards all proposed con- 
struction which would exceed the criteria but, rather, pro- 
vide that the ‘‘offending’’ proposal would require only a 
preliminary determination of hazard which would expire 
upon the initiation of an aeronautical study (PA 22). In 
general, whether intentionally or otherwise, the entire word- 
ing of the preamble and the Regulations is such as to 
leave the reader with the definite feeling that a structure 
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which has been determined to be a hazard to air navigation 
is one which the Administrator has found to be improper 
and has outlawed. 


Even if the Determination is not intended to have any 
adverse effect on Pepco, nevertheless, in the light of those 
facts, it is only realistic to recognize that at some time in 
the future some court might give weight to the Determina- 
tion adverse to Pepco in an action, for example, brought 
to enjoin Pepeo from constructing or maintaining its pro- 
posed transmission facilities, or one brought against Pepco 
to recover for damages suffered by a flyer as a result of 
his airplane coming into contact with Pepco’s facilities®, 
or one brought by Pepeo for damages suffered by Pepco 
as a result of an airplane coming into contact with its 
facilities. 


3. If the Determination Adversely Affects Pepco, It Is Re- 
viewable. If Such Effect Is Not Intended. the Possibility of 
Adverse Effect Should Be Avoided by a Revision of the 
Language of the Determination or by a Judicial Pro- 
nouncement Making Clear That It Cannot Have Adverse 
Effect on Pepco. 


In essence, the question of whether the Determination 
is reviewable depends on whether it adversely affects 
Pepco. This is in doubt, although it is clear that the 
general tenor of the Determination, and the Regulations 
under which it was issued, is such as to suggest to the 
reader that the proposed structures have been outlawed. 
Since it is wholly possible that in the future some court 
might choose to give such an outlawing effect to the Deter- 
mination, it must follow that Pepco is presently adversely 
affected by the Determination. 


If it should be held that the Determination is not re- 
viewable because the damage to Pepco is presently un- 


* See, for examples of such actions brought by flyers, Strother v. Pacific 
Gas § Elec. Co, (Dist. Ct. App., 1949), 94 Cal. App. 24 525, 211 P. 2d 624, and 
La Com ¥. Pacific Gas § Elec. Co. (Dist. Ct. App., 1955), 132 Cal. App. 2d 
114, 281 P. 2d 894, 
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known and cannot be known until some action is taken by 
some court in the future, Pepco would thereby be effectively 
denied any opportunity to attack the Determination as 
unauthorized or lacking in procedural due process, since, 
it having become ‘‘final’’, it would not be open to collateral 
attack. See, for example, Frozen Food Express v. U.S. 
(1956), 351 US 40, 45; 100 L. ed. 910, 915; 76 S. Ct. 569, 571, 
where the Interstate Commerce Commission argued for 
the finality of the order under review and it was held to 
be reviewable, as compared with U.S. v. Los Angeles & 
S.L.R. Co. (1927), 273 US 299, 71 L. ed. 651, 47 S. Ct. 413, 
where the statute made it clear that the order as to which 
review was denied was not a final one.* 


If the Determination adversely affects Pepco, judicial 
review should be granted. If, on the other hand, it is not 
intended adversely to affect Pepco, then the possibility 
that it might, in the future, have an adverse effect on Pepco 
should be avoided either by this Court’s holding, in a pub- 
lished opinion denying judicial review, that the Determina- 
tion cannot be deemed in any way adversely to affect 
Pepco’s rights, or by this Court’s remanding the Deter- 
mination to the Administrator with instructions either to 
revoke and rescind the Determination or to amend it so as 
to include in it appropriate language to the effect that it 
is not intended, and shall not be deemed, to affect in any 
way any rights which Pepco would otherwise have with 
respect to the construction, maintenance and operation of 
above-ground electric transmission facilities on its fee- 
owned property. 

*See also Joint Anti-Fascist Refugee Committee v. McGrath (1951), 341 
U.S. 123, 140, 95 L. ed. 817, 837, 71 S. Ct. 624, 632, where the Court said: 
“«The touchstone to justiciability is injury to a legally protected right... . 
It is unrealistic to contend that becauso the respondents gave no orders 
directly to the petitioners to change their courso of conduct, relief cannot 
be granted... . We long have granted relief to parties whose legal rights 
have been violated by unlawful public action, although such action made no 
direct demands upon them.’’ 
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IL. IF THE DETERMINATION ADVERSELY AFFECTS PEPCO, ITS 
ISSUANCE EXCEEDED THE STATUTORY AUTHORITY OF THE 
ADMINISTRATOR. 


1. The Act Does Not Vest the Administrator with Power to 
Assign the Use of Navigable Airspace by Non-Aeronautical 
Structures. 


Sec. 307(a) of the Act (PA 8) provides that 


“The Administrator is authorized and directed to 
develop plans for and formulate policy with respect 
to the use of the navigable airspace; and to assign by 
rule, regulation, or order the use of the navigable air- 
space under such terms, conditions, and limitations as 
he may deem necessary in order to insure the safety 
of aircraft and the efficient utilization of such airspace. 
He may modify or revoke such assignment when re- 
quired in the public interest.”’ 


and is the section primarily relied on by the Administrator 
as the authority for Subparts C and D of Part 626 of the 


Regulations (PA 32), dealing with the determination of 
the effect of proposed structures upon the use of navigable 
airspace. Senate Report No. 1811, dated July 9, 1958, says, 
after discussing the confusion, under the then existing 
statutory and regulatory set-up, as to what agency should 
control the use of the airspace: 


“The [Act] proposes to clear away this ambiguity 
once and for all by vesting unquestionable authority 
for all aspects of airspace management in the Adminis- 
trator of the new Agency. The ‘heart’ of the... Act 
is contained in section 307(a) .. 2? (PA 52). 


If the Determination can have an adverse effect on 
Pepco’s rights to erect its public service facilities on its 
fee-owned lands, the authority for its issuance must be 
found in Sec. 307(a). It is our contention that a reading 
of the Act as a whole, and a study of its legislative history, 
make it abundantly clear that no such authority is given to 
the Administrator by that section. 
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Basic to a consideration of the meaning of the Act on 
this point is the realization that if the Congress intended 
to vest in the Administrator, an agent of the Executive 
Department chosen primarily for his expertise in aero- 
nautical matters*, the power to control the use and occu- 
pancy of any portion of the airspace by non-aeronautical, 
land-based structures, that purpose and intent would strike 
so deeply at our fundamental concepts of the rights of 
real property ownership that it should and could only be 
found to exist if expressed in clear, unambiguous and 
reasoned terms. It could, potentially, adversely affect 
every owner of land in the nation and subject all surface 
uses to the prior and privileged use by aircraft of the 
airspace superjacent to the surface. As the Supreme 
Court, citing U. S. v. Causby (1946), 328 U.S. 256, 90 L. ed. 
1206, 66 S. Ct. 1062, said, in Griggs v. Allegheny County 
(1962), 369 U.S. 84, 88, 7 L. ed. 2d 585, 588, 82 S. Ct. 531, 
533: 


‘¢But as we said in the Causby case, the use of land 
presupposes the use of some of the airspace above it. 
398 U.S., at 264. Otherwise no home could be built, 
no tree planted, no fence constructed, no chimney 
erected. An invasion of the ‘superadjacent airspace’ 
will often ‘affect the use of the surface of the land 
itself.’ 328 U.S., at 265.”’ 


We submit that it is inconceivable that Congress intended 
to vest such a drastic and far-reaching power in the Ad- 
ministrator. Rather its intent was to vest in the Administra- 
tor power and responsibility to control aeronautical uses of 
the navigable airspace. This, we believe, is made clear by 
the Act itself and by its legislative history: 


*Both the Administrator and his Deputy are required to be persons 
who ‘‘have had experience in a field directly related to aviation’’. Sees, 301(b) 
and 302(b) of the Act (PA 6 and 7). 
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(1) The language of the Act: 
The Act is entitled (PA 1) 


“An Act to... provide for the regulation and pro- 
motion of civil aviation in such manner as to best 
foster its development and safety, and to provide for 
the safe and efficient use of the airspace by both civil 
and military aircraft’ 


and is thus one primarily concerned with the safe 
and efficient use of airspace by aircraft. Only negatively 
(in the sense that use of airspace by a land-based structure 
prevents its use by aircraft) does the title of the Act 
even impliedly indicate that it deals with the use of airspace 
by non-aeronautical structures. 


Sec. 103(c) (PA 5)—In exercising and performing his 
powers and duties the Administrator shall consider to be 
in the public interest ‘‘The control of the use of the navi- 
gable airspace . . . and the regulation of both civil and 


military operations in such airspace in the interest of the 
safety and efficiency of both”’. 


Sec. 301(b) (PA 6)—‘‘The Administrator shall have 
no pecuniary interest in or own any stock in or bonds of 
any aeronautical enterprise . . .” (emphasis supplied). 
Tf the Congress had intended him to control airspace use 
by non-aeronautical interests, assuredly it would have 
broadened this provision to cover financial interest in 
public utilities, broadcasting companies and industries 
generally, for example. See also Sec. 302(b) (PA 7) 
making the same requirement as to the Deputy Ad- 
ministrator. 


Sec. 303(a) (PA 7)—‘‘The Administrator is empowered 
to make . . . expenditures for . . . (5) membership in 
and cooperation with such organizations as are related 
to, or are part of, the civil aeronautics industry or the art 
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of aeronautics ... (7) making investigations and conduct- 
ing studies in matters pertaining to aeronautics ...”? (em- 
phasis supplied). Surely, if Congress had intended him to 
control non-aeronautical uses of airspace, it would have 
empowered him to make expenditures to investigate and 
study those uses. 


Sec. 305 (PA 8)—‘‘The Administrator is . . . directed 
to encourage and foster the development of civil aeronautics 
and air commerce... .’’ If Congress had envisioned 
the Administrator as a controller of both aeronautical and 
non-aeronautical uses of the airspace, it would not have 
“‘directed’’ him ‘‘to encourage and foster .. . civil aero- 
nautics and air commerce’’ (emphasis supplied) without a 
balancing directive to consider and weigh the interests of 
non-aeronautical users. 


Sec. 307(a) (PA 8)—‘‘The Administrator is ... di- 
rected to develop plans for and formulate policy with re- 
spect to the use of the navigable airspace’. If such de- 


velopment and formulation were intended to cover non-aero- 
nautical as well as aeronautical uses of the navigable air- 
space, it would be a very large order, indeed, and one which 
would tread directly on the toes of many State and Fed- 
eral agencies. 


Sec. 307(b) (PA 8)—This section, following directly 
after the apparently (to the casual eye) very broad author- 
ity to control all uses of the navigable airspace given in 
Sec. 307(a), is limited to authority over aeronautical 
matters—which, under normal rules of construction, would 
appear to limit the seemingly broad authority given in 
307(a). 


Sec. 307(c) (PA 8)—This section, again, is narrowly 
confined to ‘‘air traffic rules and regulations’’ to be pre- 
scribed for, among other things, ‘‘the protection of persons 
and property on the ground, and for the efficient utilization 
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of the navigable airspace”. We submit that Congress must 
have intended it to mean ‘‘for the efficient aeronautical 
utilization of the navigable airspace’’, since the section is 
directed only to ‘‘air traffic rules and regulations”’. 


Sec. 308(b) (PA 10)—This section, ‘‘In order to assure 
conformity to plans and policies for allocations of airspace 
by the Administrator under section 307”’, forbids the estab- 
lishment of any military airport unless prior notice is given 
to the Administrator so that he may advise ‘‘as to the 
effects of such... establishment ... on the use of airspace 
by aircraft”? (emphasis supplied). This strongly indicates 
that Sec. 307 ‘‘allocations’’ of ‘‘the use of the navigable 
airspace’? are intended to be ‘‘allocations” of the aero- 
nautical use of such airspace. 


Sec. 309 (PA 10)—Here, again, the Administrator is to 
be notified of the proposed establishment of non-Federally 
financed airports ‘‘so that he may advise as to the effects of 
such construction on the use of airspace by aircraft’’ (em- 


phasis supplied). Under this section, if the proprietors of 
Freeway Airport proposed to substantially alter a runway 
layout they would be required to give the Administrator 
advance notice so that he could advise as to the effects of 
such alteration ‘‘on the use of airspace by aircraft’’, but 
he would not be required to advise as to the effect on 
non-aeronautical uses of the airspace. 


See. 312(a) (PA 11)—This Section in large part re- 
states the first clause of Sec. 307(a), but with enlighten- 
ing variations. Here the Administrator is directed to make 
‘plans for and formulate policy with respect to the orderly 
development and use of the navigable airspace, and the 
orderly development and location of .. . aids and facilities 
for air navigation, as will best meet the needs of, and serve 
the interest of civil aeronautics and national defense .. .’’ 
Under this directive, his only concern is as to what ‘‘will 
best meet the needs of, and serve the interest of civil aero- 
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nautics and national defense’’, so that if his control of the 
use of the navigable airspace included the control of non- 
aeronautical uses he would, in effect, by this section be 
directed to pay no heed whatsoever to the ‘‘needs’? and 
‘interest’? of such non-aeronautical uses. Surely, Con- 
gress cannot have intended any such directive as that. 


(2) The legislative history of the Act: 


Under date of June 13, 1958, President Eisenhower ad- 
dressed a message to the Congress (see Appendix A to 
Senate Report No. 1811, July 9, 1958) recommending ‘the 
establishment of an aviation organization in which would 
be consolidated among other things all the essential man- 
agement functions necessary to support the common needs 
of our civil and military aviation’? (PA 55). Such message 
indicated that ‘‘Recent midair collisions of aircraft”? (PA 
55) were the compelling events which gave rise to the 
message. It stated that ‘A fully adequate and lasting 
solution of the Nation’s air traffic management problems 
will require a unified approach to the control of aircraft in 
flight and the utilization of airspace’? (PA 55) and con- 
cluded with these two recommendations (PA 56): 


“‘T recommend that the Federal Aviation Agency be 
given full and paramount authority over the use by 
aircraft of airspace .... 


‘‘To assure maximum conformance with the plans, 
policies and allocations of the Administrator with re- 
spect to airspace, I recommend that the legislation 
prohibit the construction or substantial alteration of 
any airport ... until prior notice has been given to the 
Administrator and he is afforded a reasonable time to 
advise as to the effect of such construction on the use 
of airspace by aircraft’’ (emphasis supplied). 


Senate Report 1811 reviews the need for the legislation 
and says (PA 50) ‘‘the most urgent need in aviation today 
is for the prompt development and institution of a system 
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of air-traffic control which will insure the utmost degree of 
safety for all airspace users, civil and military alike’’ (em- 
phasis supplied). It then discusses further the need for 
‘‘Plenary airspace control’? (PA 52) and the provisions 
of Section 307(a) (which, as noted above, it calls the 
‘cheart’? of the Act) and then says, as to ‘* Airport site 
control’’ (PA 54): 


‘‘Bffective airspace management and planning is not 
a matter involving airborne craft alone. As a natural 
corollary it also involves the location of new airports, 
missile sites, etc., whose landing patterns or other air- 
space requirements may conflict with the present usage 
of airspace’’. 


It is highly significant that neither here nor anywhere else 
in Senate Report 1811 is there any mention of airspace 
management and control as having any possible effect on 
non-aeronautical uses of the airspace, thus indicating clearly 
that the Committee, in reporting out the bill, did not con- 


ceive of it as having any impact on such non-aeronau- 
tical uses. 


Appendix B to Senate Report 1811 indicates (PA 57) 
that the bill as reported out by the Committee conforms to 
the Presidential recommendation that the FAA ‘‘be given 
full and paramount authority over the use by aircraft of 
airspace”? and suggests in no way that such authority has 
been broadened in the bill to include the use of airspace 
by land-based structures. 


House Report No. 2360, dated August 2, 1958, also is 
silent with respect to any thought that the Act is intended 
to give the Administrator controlling authority over non- 
aeronautical uses of the airspace. Under ‘‘Purpose of 
Legislation’’ the Report says (PA 59): 


“The principal purpose of this legislation is to es- 
tablish a new Federal agency with powers adequate to 
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enable it to provide for the safe and efficient use of the 
navigable airspace by both civil and military operations. 


. . 


“The Administrator ... (2) would be charged with 
the management of the national airspace, including re- 
sponsibility for establishing and enforcing air traffic 
rules and for the development and operation of air- 
navigation facilities .... 


. 


“‘The [FAA] would be headed by a civilian Admin- 
istrator with plenary authority to— 


“‘(a) Allocate airspace and control its use by both 
civil and military aircraft; 


““(b) Make and enforce air traffic rules for both civil 
and military aircraft; 


““(c) Develop and operate a common system of air 
navigation facilities for both civil and military aircraft; 


““(d) Make and enforce safety regulations govern- 
ing the design and operation of civil aircraft,’? (em- 


phasis supplied). 


When the bills which ultimately became the Federal Avia- 
tion Act of 1958 were originally introduced in the Congress 
they did not contain what is now Sec. 307(a). Instead, 
they were drafted to amend Sec. 302(a) of the Civil 
Aeronautics Act of 1938, which then read, in part 


‘‘The Administrator is authorized and directed to 


designate and establish such civil airways as may be 
required in the public interest ....?? 


so that such section would read 


‘‘The Administrator is authorized and directed to 
control the use of the airspace of the United States, 
including the designation of Federal airways as may 
be required in the public interest ....”’ 


Notwithstanding this proposed amendment, and other 
related proposed amendments which referred to ‘‘plans and 
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policies for, and allocations of, airspace by the Administra- 
tor’’, Senator Monroney, in opening the hearings on the 
Senate Bill (S. 3880) before the Subcommittee on Aviation 
of the Committee on Interstate and Foreign Commerce on 
June 4, 1958, described the bill as one ‘‘to provide for the 
safe and efficient use of airspace by both civil and military 
aircraft’? and said that 
‘‘The principal provisions of the bill may be gener- 
ally summarized as follows: 
‘1. It creates a Federal Aviation Agency... 
“<2. It gives the Administrator the authority to 
regulate the use of all airspace .. . by both civil and 
military aircraft....’’ 


Similarly, Congressman Harris, in opening the hearings 
on the companion House Bill (H.R. 12616) on June 24, 1958, 
before the Subcommittee on Transportation and Communi- 
cations of the Committee on Interstate and Foreign Com- 
merce, described the bill as being one ‘‘to regulate the use 


of all airspace ... by all aircraft, civil and military”’. 


In sun, it is clear that nowhere in the legislative history 
of the Act is there the slightest indication that the Con- 
gress intended to give, or thought that it was giving, to the 
Administrator any authority or directive to control non- 
aeronautical uses of the navigable airspace. All concerned 
seemed in agreement that the only interests involved in the 
question of the control and allocation of the airspace were 
aeronautical interests. The Chairman of the Civil Aero- 
nautics Board, who opposed many of the provisions of the 
Act dealing with the participation of the military in its 
administration, said (PA 72): 

‘“‘The Defense Establishment is the largest and one 
of the most important users of the airspace. S. 3880 
[i.e. the Act] ignores the fact that there are other im- 
portant users such as the certificated air carriers, the 
supplemental carriers, general aviation, and the pri- 
vate flyer who are also vitally concerned with the allo- 
cation of airspace.’’ 
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but he did not suggest in any way that public utilities or 
broadcasting companies or large industrial companies might 
be ‘‘vitally concerned with the allocation of airspace’’. 


Accordingly, we submit, on the basis of the internal evi- 
dence in the Act as well as its legislative history, that Con- 
gress intended that Section 307(a) of the Act should be 
read substantially thus: 


‘“‘The Administrator is authorized and directed to 
develop plans for and formulate policy with respect to 
the aeronautical use of the navigable airspace; and 
assign by rule, regulation, or order the aeronautical 
use of the navigable airspace under such terms, condi- 
tions, and limitations as he may deem necessary in 
order to insure the safety of aircraft and the efficient 
aeronautical utilization of such airspace. He may 
modify or revoke such assignment when required in the 
public interest’’ (emphasized words supplied). 


2. Airspace Required for Landings and Takings-Off at Freeway 
Airport Is Not “Navigable Airspace” and Hence Its Use 
Is Not Subject to Assignment by the Administrator. 


Sec. 104 of the Act (PA 5) recognizes and declares 
to exist in behalf of each citizen a public right of freedom 
of transit through the navigable airspace of the United 
States, and Sec. 101(24) (PA 4) defines ‘‘navigable 
airspace’’ to include ‘‘airspace needed to insure safety in 
take-off and landing of aircraft’’. But the Supreme Court, 
in Griggs v. Allegheny County, above, held that even 
though Congress had thus placed the navigable airspace, as 
defined, in the ‘‘public domain’’ nevertheless ‘‘the use of 
land presupposes the use of some of the airspace above it’? 
and that, therefore, when the exercise of the ‘‘publie right 
of freedom of transit through the navigable airspace”’ pre- 
vents the owner of the subjacent land from making use of 
the land for lawful purposes, there is a taking, in the con- 
stitutional sense, for which just compensation must be paid. 
The Court further, and most importantly, held that the 
party doing the taking is the airport which invites and per- 
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mits the landing and taking-off of aircraft. Thus, if air- 
craft landing and taking-off at Freeway Airport can, under 
the Act, preempt the use of the airspace superjacent to Pep- 
co’s land, and thus prevent Pepco from making its desired 
lawful use of such land, there would, under Griggs, be a 
constitutional taking of Pepco’s property by the airport for 
which Pepco must be compensated by the airport. We 
submit that the Act should not and cannot be construed to 
authorize such a preemption. 


In Griggs the airport was owned and operated by a po- 
litical subdivision having the power of eminent domain 
and was dedicated to public use in conformity with the rules 
and regulations of the Civil Aeronautics Administration 
within the scope of the National Airport Plan provided 
for in the Federal Airport Act (Act of May 13, 1946, c. 251, 
60 Stat. 170, as amended, 49 USC §$1101-1119). Further, 
the airport there involved was financed in part by Federal 
funds, with the allowable costs payable by the Federal 


government including ‘‘costs of acquiring land or interests 
therein or easements through or other interests in air 
space...’ (49 USC §1112(a)(2)). Here, Freeway Air- 
port is privately owned and operated and has none of those 
characteristics. 


The Federal Aviation Act sharply recognizes the distinc- 
tion between Federally financed airports and other air- 
ports. Sec. 308(a) (PA 10) forbids the expenditure of Fed- 
eral funds on any landing area or airport ‘‘except upon 
written recommendation and certification by the Adminis- 
trator that such landing area or facility is reasonably neces- 
sary for use in air commerce or in the interests of national 


defense’’ (emphasis supplied). As to airports not involv- 
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ing expenditure of Federal funds, the Act (Sec. 309, PA 10) 
merely states that they shall not be established or con- 
structed ‘‘unless reasonable prior notice thereof is given 
the Administrator ... so that he may advise as to the 
effects of such construction on the use of airspace by air- 
craft’, Further, in the case of a privately owned and 
operated airport, not Federally financed in whole or in part, 
there is no requirement that ‘‘there shall be no exclusive 
right for the use’? of such airport, as is true, under Sec. 
308(a) of the Act (PA 10), with respect to Federally 
financed airports. 


Accordingly, since exercise of the public right of 
transit through the lower reaches of the navigable airspace, 
superjacent to land owned by another, which are needed 
for landings and takings-off will frequently affect the sur- 
face owner’s use of his land and thus effect a taking in 
the constitutional sense for which, under Griggs, just com- 
pensation must be paid by the airport, and since a privately 
owned and operated airport, such as Freeway, does not 
have the power of eminent domain and may not have the 
financial resources required to pay the constitutionally re- 
quired just compensation (because it does not have access 
to Federal or other public funds), we submit that in the 
definition of ‘‘navigable airspace’’ the phrase ‘‘airspace 
needed to insure safety in take-off and landing of aircraft”’ 
must be interpreted to mean ‘‘airspace needed to insure 
safety in take-off and landing of aircraft at publicly-owned 
or Federally financed landing areas having the power of 
eminent domain’’. 


Congress has evidenced deep interest in the establish- 
ment and successful operation of an adequate number of 
‘‘public airports’? as defined in the Federal Airport Act 
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(Act of May 13, 1946, c. 951, 60 Stat. 170, as amended, 49 
USC $$1101-1119) and the International Aviation Facilities 
Act (Act of June 16, 1948, c. 473, 62 Stat. 450, as amended, 
49 USC §§1151-1160), but it has nowhere evidenced the 
same interest in the establishment and successful operation 
of privately owned and operated airports. To assume that 
it intended, by the Act’s definition of navigable airspace, to 
give to every private individual who wishes to establish a 
landing strip on his property the right to control his neigh- 
bor’s use of his property is to assume that Congress in- 
tended to vest the right of eminent domain in each such 
landing strip proprietor even though his facility has not 
been found to be ‘reasonably necessary for use in air com- 
merce or in the interests of national defense’’ (Sec. 308(a) 
of the Act, PA 10)—a proposition not only patently 
unbelievable but also patently unconstitutional, since the 
sovereign power of eminent domain, historically and con- 
stitutionally, can be delegated only to those whose oper- 
ations are vested with a public interest.° 


Further support, of a negative nature, for the conclu- 
sion that the right of transit through the airspace below 
the minimum altitudes of flight prescribed by regulation 
is intended to be given only in connection with landings and 


* See Madisonville Traction Co. v. St. Bernard Mining Co. (1905), 196 U.S. 
239, 251; 49 L, ed. 462, 467; 25 S. Ct. 251, 256, where the Court said: 

‘There ought not to be any dispute, at this day, in reference to the 
principles which must control in all cases of the condemnation of private 
property for public purposes. It is fundamental in American juris- 
prudence that private property cannot be taken by the government, 
national or state, except for purposes which are of a public character, 
although such taking be accompanied by compensation to the owner... .’’ 


Sco also Cline v. Kansas Gas and Electric Co. (1958), 260 FP. 24 271, 273, where 
the Tenth Circuit said: 


¢, |, It is a principle firmly imbedded in the field of fundamental law 
that the power to appropriate private property for public use is an 
attribute of sovereignty. But .. . the legislature may delegate such 
right to another, provided that the property is to be devoted to public 
use, that there is public necessity that it be taken for such use, and that 
provision is made for the payment of just compensation. ...’” 
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takings-off at publicly owned or Federally financed air- 
ports having the power of eminent domain is found in the 
legislative history of the Act. Nowhere in such history is 
there any suggestion that Congress intended to give such 
right, or the right of eminent domain, to privately owned 
and operated airports. 


If it be argued that Griggs must be limited to its facts, 
ie. to a holding that when the airport involved is publicly 
owned then the taking is by the airport, and that it is not 
determinative of the party doing the taking when the air- 
port is privately owned and operated with no public serv- 
ice obligations, this must lead to the conclusion that in the 
ease of a privately owned and operated airport the taking 
of property needed for landings and takings-off is done 
by the Federal government which must, therefore, pro- 
vide, from the public treasury, the just compensation to 
which the injured landowner is constitutionally entitled. 
But that would result in the expenditure of Federal funds 
to acquire a right for the benefit of a private person having 
no public service obligations or duties and whose airport 
the Administrator has not certified to be ‘‘reasonably neces- 
sary for use in air commerce or in the interests of national 
defense’’. Such expenditure would be violative of See. 
308(a) (PA 10), when read in conjunction with Sec. 303(c) 
(PA 7), and would, in addition, be an unconstitutional tak- 
ing of the injured landowner’s property since it would not 
be for a public purpose as required by the Fifth Amend- 
ment to the Constitution. 


In sum, then, it must be concluded that the ‘‘navigable 
airspace’’ does not include ‘‘airspace needed to insure 
safety in take-off and landing of aircraft’? at airports 
which are not publicly owned or Federally financed and 
do not have the power of eminent domain, and that, there- 
fore, the Administrator does not have statutory authority 
under Sec. 307(a) of the Act to ‘‘assign’’ the use of air- 
space superjacent to lands in the vicinity of a private air- 
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port, not having the power of eminent domain, through 
which planes must fly in order to land and take-off at such 
airport, since such right of assignment is applicable only to 
navigable airspace. Accordingly, the Determination was 
clearly in excess of the Administrator’s statutory authority. 


3. Pepco’s Proposed Structures Will Not Affect “Air Com- 
merce” and Hence the Determination Is Beyond the 
Administrator's Statutory Authority. 


Constitutionally, the Act and the orders issued there- 
under by the Administrator can regulate civil aeronautics 
only to the extent that such aeronautics involve or affect 
interstate or overseas Or foreign commerce and, assuming 
that the Act gives the Administrator the power to regulate 
non-aeronautical uses of the navigable airspace (which we 
deny), can regulate non-aeronautical uses of the airspace 
only to the extent that such uses affect interstate or over- 
seas or foreign commerce. This is recognized in the 
Act when, in Sec. 1101 (PA 16), it directs the Administra- 
tor to require all persons to give notice of the construction 
or alteration, or proposed construction or alteration, of 
any structure ‘where notice will promote safety in air 
commerce’’ (emphasis supplied), with ‘air commerce”’ and 
‘interstate, overseas Or foreign air commerce’’ (Secs. 
101(4) and (20), PA 1 and 2) being defined so as to ex- 
clude purely intrastate commerce. Further, there is ex- 
eluded from ‘‘air commerce’” by such Sec. 101 (20) any inter- 
state, overseas OT foreign flights which do not involve car- 
riage ‘‘for compensation or hire’’ or carriage of mail or 
‘¢operation or navigation . . . in the conduct or furtherance 
of a business or vocation’’. 


The Determination contains no finding that aircraft using 
Freeway Airport are engaged in air commerce or that the 
operations of the airport affect air commerce in any way, 
and in the absence of such a finding, based on substantial 
evidence (as to which there is none in the Record), it must 
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be assumed that the airport, being privately owned and 
operated, is solely concerned with air operations not sub- 
ject to the jurisdiction of the Administrator under the 
‘Act.* While such non-jurisdictional air operations might, 
it is true, affect ‘‘air commerce’’ to the extent they were 
carried on, it is clear that if they were not carried on they 
could have no effect on “‘air commerce’’. Thus, if Pepco’s 
proposed structures were to prevent or interfere with cer- 
tain of such non-jurisdictional air operations, as the Deter- 
mination states will be the case, Pepco’s structures would 
not thereby have any effect on ‘‘air commerce’’. 


Accordingly, the Determination, if it adversely affects 
any of Pepco’s rights to use its fee-owned real property 
for its proper public utility purposes, was in excess of the 
Administrator’s powers under the Act, which are lim- 
ited to the regulation of air commerce, as defined, and 
aeronautical and other activities affecting that air com- 
merce. 


IL THE DETERMINATION. IF IT ADVERSELY AFFECTS PEPCO 
AND IS NOT IN EXCESS OF THE ADMINISTRATOR'S 
STATUTORY AUTHORITY, IS INVALID BECAUSE ISSUED 
IN VIOLATION OF THE FIFTH AMENDMENT TO THE 
CONSTITUTION. 


If the Determination operates to affect Pepco adversely 
by depriving it of some of the rights which it would other- 
wise have in connection with the use of its fee-owned real 
property for the construction, operation and maintenance 
thereon of its above-ground electric transmission facilities, 
such deprivation would, under the authority of Griggs 
v. Allegheny County, above, amount to a ‘taking’? of 


* Yonkers v. U.S. (1944), 320 U.S. 685, 88 L. ed. 400, 64 S. Ct 327; 
Atchison, T. § S.F. B. Co. v. U.S. (1935), 295 U.S, 193, 79 L. ed. 1382, 
55 S. Ct 748; Panama Refining Co, v. Ryan (1935), 293 U.S. 388, 79 L. ed. 
446, 55 S. Ct, 241. 
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those rights. And, since Freeway Airport does not have 
the power of eminent domain, such taking would neces- 
sarily have to be by the Federal government. If the Act 
is construed to authorize the issuance by the Administra- 
tor of the Determination with that effect, then, we submit, 
the ‘‘taking’’ which results from the issuance of the De- 
termination is an unconstitutional one, violating the Fifth 
Amendment, because 


(1) The taking is for private use and not for public use; 
and 


(2) The statute forbids the expenditure of Federal 
funds to compensate Pepco for the property taken. 


It is axiomatic that in order for a taking of private 
property by the Federal government to be constitutional 
it must be a taking for public use, as distinguished from 
private use*. Here, the Freeway Airport is a privately 
owned and operated enterprise which has not been found 


to be vested with any public interest. And the purpose of 
the Determination (assuming, as we are for purposes of 
argument, that it adversely affects Pepco) is to assist 
Freeway Airport in its use of certain of its runways. Thus, 
the Determination serves no governmental or publie pur- 
pose and benefits only private individuals, so that the tak- 
ing is for a private rather than a public use. 


Similarly, it is fundamental that under the Fifth Amend- 
ment (‘‘nor shall private property be taken for public use, 
without just compensation’’) the Federal government can 
take private property, even for public use, only when just 
compensation can be obtained from the government by the 
affected property owner. 


If a statute authorizes a taking for a public purpose, 
but is silent as to a procedure for providing compensation, 
there are statutory provisions of general application which 


* Bee cases cited, page 32, above. 
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make it possible for the injured party to obtain such com- 
pensation. See United States v. Causby (1946), 328 U.S. 
256, 90 L. ed. 1206, 66 S. Ct. 1062, and 28 USC §1491, 
providing that 


“The Court of Claims shall have jurisdiction to 
render judgment upon any claim against the United 
States founded either upon the Constitution, or any 
Act of Congress, or any regulation of an executive 
department, or upon any express or implied contract 
with the United States, or for liquidated or unliqui- 
dated damages in cases not sounding in tort.’? 


But here the Act specifically forbids the expenditure of 
Federal funds in aid of an airport such as Freeway. Sec. 
308(a) (PA 10) reads 


‘‘No Federal funds, other that those expended under 
this Act, shall be expended, other than for military 
purposes . . . for the acquisition, establishment, con- 
struction, alteration, repair, maintenance, or opera- 
tion of any landing area . . . except upon written 
recommendation and certification by the Administra- 
tor that such landing area . . . is reasonably necessary 
for use in air commerce or in the interests of national 
defense ....”’ 


and See. 303(c) (PA 7) says that 


‘“‘The Administrator, on behalf of the United States, 
is authorized, where appropriate . . . (2) within the 
limits of available appropriations made by the Con- 
gress therefor, to acquire by purchase, condemnation, 
lease, or otherwise, real property or interests therein, 
including, in the case of air navigation facilities (in- 
cluding airports) owned by the United States and 
operated under the direction of the Administrator, 
easements through or other interests in airspace im- 
mediately adjacent thereto and needed in connection 
therewith . . .”? (emphasis supplied). 


Freeway Airport has received no such certification and is 
neither owned by the United States nor operated under 
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the direction of the Administrator. No other section of 
the Act authorizes the expenditure of Federal funds for 
the acquisition of property right such as are here involved. 


The above considerations are of particular persuasive- 
ness in reaching the conclusion that Congress, in enacting 
the Act, did not intend the ‘‘navigable airspace’’ to in- 
clude that necessary for landings and takings-off at pri- 
vately owned and operated airports. In addition, however, 
such considerations inevitably lead, we submit, to the con- 
clusion that if the Determination adversely affects Pepco 
and is authorized by the Act, then its issuance was in viola- 
tion of the Fifth Amendment. 


IV. THE DETERMINATION, IF IT ADVERSELY AFFECTS PEPCO 
AND IS NOT IN EXCESS OF THE ADMINISTRATOR'S STATU- 
TORY AND CONSTITUTIONAL AUTHORITY, IS INVALID 
BECAUSE PEPCO WAS NOT PERMITTED TO PRESENT EVI- 
DENCE, AND THE ADMINISTRATOR MADE NO FINDING. 
WITH RESPECT TO THE EFFICIENT UTILIZATION OF THE 
CONCERNED AIRSPACE. 


If the Determination adversely affects Pepco, and if it 
is not in excess of the Administrator’s statutory and con- 
stitutional authority (both of which conditions we deny), 
the proceedings leading to its issuance must meet the re- 
quirements of the Act. 


Since Sec. 307(a) of the Act (PA 8) is the only section 
which even purports to authorize the Administrator to 
‘“Cassign ... the use of the navigable airspace’’, we must 
look to that section to ascertain the statutory requirements 
with respect to the issuance of the Determination. It 
directs the Administrator to make the assignment ‘‘under 
such terms, conditions, and limitations as he may deem 
necessary in order to insure the safety of aircraft and the 
efficient utilization of such airspace’’ (emphasis supplied). 
Farther, the section says that the Administrator ‘‘may 
modify or revoke such assignment when required in the 
public interest’? (emphasis supplied). 
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Thus, the Administrator is required, in choosing between 
competing aeronautical and non-aeronautical uses of the 
navigable airspace, to decide, in the light of the public 
interest, which of such uses is preferable from the stand- 
points of (i) insuring the safety of aircraft and (ii) making 
the most efficient use of such airspace. 


Here the Administrator was faced with two incompatible 
uses. One was the use of the airspace superjacent to 
Pepco’s land for light aircraft landing and taking-off at 
a privately owned and operated airport which had not been 
found to be affected with any public interest. The other 
was the use of such airspace for land-based public utility 
structures ‘‘essential to the performance ... of... public 
utility obligations, and essential to the furnishing of ade- 
quate electric service to the Washington Metropolitan 
Area’? (JA 22). The Administrator’s statutory task 
was to choose between those uses, having in mind the 
public interest, for the purpose of best achieving the safety 
of aircraft and the efficient use of the airspace. 


The statutory language, we submit, requires the Admin- 
istrator, in making his choice and ultimately “‘assigning”’ 
the use of the airspace, to weigh all the interests involved 
and not merely the aeronautical interests. He is required 
to receive evidence, and to make findings rooted in such 
evidence, with respect to both the aeronautical and non- 
aeronautical factors present. 


That this is so was recognized by the Administrator in 
the Notice of Proposed Rule Making which preceded the 
adoption of Part 626 of the Regulations. There the Admin- 
istrator said, with reference to the proposed rule: 


‘*. . . In the development of the proposed criteria 
(for determining the existence of hazards], the Agency 
has given consideration to the requirements for safety 
in air commerce and at the same time recognition to 
the requirements of the users of airspace for surface 
construction. 


“¢. . . the regulation also provides procedures for 
giving individual consideration to a specific structure 
to permit the Agency to determine whether waiver of 
the criteria as applied to that structure would be con- 
sistent with safety of air commerce. These procedures 
will provide a forum and a means for the Agency to 
give full consideration to the public interest in safe 
air commerce and the interests of the construction 
sponsor’’ (PA 19). 


Thus in proposing his Regulations the Administrator 
seemed to recognize that the non-aeronautical interests 
were to be considered as well as the aeronautical. But in 
the Regulations themselves no such recognition is given. 
In fact, Sec. 626.33 of the Regulations as in effect prior to 
December 12, 1962 (PA 34) says that the Administrator 
will evaluate each construction proposal only ‘‘as to its 
effect upon the safe and efficient utilization of airspace by 
aircraft’? (emphasis supplied) and Sec. 77.37 of the Regu- 
lations as made effective December 12, 1962 (PA 41) says 
substantially the same thing. 


Further, from the Record (JA 4-27) it is clear that in 
applying the Regulations in this case no consideration 
whatsoever was given to the non-aeronautical public in- 
terest in the performance by Pepco of its public service 
obligations. The opening paragraph of the Determination 
(JA 17) states, it is true, that the FAA ‘“‘has conducted 
a study to determine [the effect of Pepco’s proposal] 
upon the safe and efficient utilization of airspace’’, but 
nowhere in the Determination is any finding made as to 
such ‘‘efficient utilization”. In fact the only finding made 
is that ‘‘the proposed structure would have a substantial 
adverse effect upon aeronautical operations at the Freeway 
Airport’’. Obviously, such a finding was supported by the 
evidence which was considered (although such evidence 
would equally well support a finding that the operation 
of the airport would have a substantial adverse effect on 
Pepco’s proposed use of its land), but neither that evidence 
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nor the finding tell us anything as to why, in insuring the 
efficient utilization of the navigable airspace, Freeway 
Airport’s private operations should be preferred over 
Pepco’s public service activities. 


In its petition to the Administrator for a public hear- 
ing (JA 22) Pepco alleged that 


“<The location, construction, maintenance and oper- 
ation of [Pepco’s] steel tower transmission lines... 
in the vicinity of said Freeway Airport, is [sic] essen- 
tial to the performance by [Pepco] of its public utility 
obligations, and essential to the furnishing of ade- 
quate electric service to the Washington Metropolitan 
Area, including the many governmental buildings, in- 
stallations and facilities located therein’? (emphasis 
supplied) 


and the Administrator, by denying the petition because 
‘‘The grounds given .. . do not constitute adequate founda- 
tion for the granting of a hearing’? (JA 26), must be 
deemed to have admitted, for the purposes of this review 
proceeding, the correctness of such allegations of public 
service essentiality. 


If the Administrator had authority to make a determina- 
tion which would, or could, operate to outlaw Pepco’s 
facilities, then assuredly he was required to receive evi- 
dence, and make findings, with respect to the conflicting 
aeronautical interest in the airport’s operations and the 
non-acronautical interest in the existence and operation of 
those Pepco facilities before he could lawfully decide as 
to the ‘‘efficient utilization’’ of the airspace for the use of 
which Pepco and the airport are in competition. 


Apparently, the Administrator interprets the language 
of Sec. 307(a) of the Act, directing him to 


‘|, . assign ... the use of the navigable airspace 
under such terms, conditions, and limitations as he may 
deem necessary in order to insure the safety of aircraft 
and the efficient utilization of such airspace’ (PA 8) 
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as meaning that whatever action he takes shall be such as 
to permit aircraft to operate safely. Thus, when in this 
case he was faced with two competely incompatible uses 
of a particular portion of the airspace (i.e. the airspace 
to be occupied by Pepco’s facilities), either of which uses 
would prevent the other, he concluded that he had no statu- 
tory obligation to consider the public interest involved in 
the Pepco use. This, we submit, was a completely erroneous 
reading of the statute and one which, in effect, made nuga- 
tory the Congressional requirement that the Administrator 
assign the use of the airspace in order to achieve its most 
efficient utilization. 


Actually, the statutory tests of ‘‘safety of aircraft’ and 
‘efficient utilization of .. . airspace’? are not incompatible 
in this case, as the Administrator seems to think. The Ad- 
ministrator by his Determination outlawing Pepeo’s facili- 
ties (assuming, as we are solely for the purposes of argu- 
ment, that to have been the effect of the Determination) cer- 
tainly achieved the statutory end of insuring the safety of 
aircraft, but he failed wholly to consider or attempt to 
achieve the statutory purpose of efficient airspace utiliza- 
tion. If, on the other hand, the Administrator had received 
evidence, and made appropriate findings, with respect to 
such efficient utilization and had as a result determined that 
the competing aircraft operations should be outlawed, that 
would have achieved both of the statutory ends—aircraft 
safety would have been achieved by forbidding them to 
fly through the concerned airspace and efficient utilization 
would have been achieved by permitting Pepco to use its 
land, and the superjacent airspace, for its essential public 
service facilities. 


If the issuing of a determination that a proposed Pepco 
transmission line tower will constitute a hazard to air navi- 
gation required nothing more than a finding of the physical 
fact that a 125 foot tall tower occupying airspace through 
which an airplane must fly will be a hazard to the flight 
of such airplane, there would be no need for the elaborate 
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investigatory and hearing procedures provided for in Part 
626 of the Administrator’s Regulations, nor would such 
determination necessarily operate ‘‘to insure ... the ef- 
ficient utilization of such airspace,’ although it would, of 
course, operate ‘‘to insure the safety of aircraft’. 


It is our position, as stated above, that the Administrator 
lacked statutory and constitutional authority to issue the 
Determination. If, however, it be held that the Adminis- 
trator did have the necessary authority, then we submit that 
the Administrator erred in issuing the Determination by 
reason of the fact that he refused to receive evidence, and 
made no findings, as to which of the competing claims for 
the utilization of airspace represented the more ‘‘efficient 
utilization’’. 

CONCLUSION 


If the Determination is not intended to affect Pepco 
adversely, that should be made clear, either by revision of 


its language on remand or by judicial pronouncement, 
since it otherwise might, in the future, have such an adverse 
effect despite the lack of intent. 


If, on the other hand, the Determination is intended to 
have an adverse effect on Pepco, then it should be set aside, 
and the proceedings leading to its issuance dismissed, as in 
excess of the Administrator’s authority under the Act and 
the Constitution; or, if such authority be found to exist, it 
should be remanded to the Administrator for further pro- 
ceedings to determine the efficient utilization of the con- 
cerned airspace in the light of the over-all public interest. 

Respectfully submitted, 
Cornetrus MEans 
Tuomas E. O’DEa 
Grorce W. Waktick 
929 E Street, N. W., 
Washington 4, D. C. 
Washington, D. C. Attorneys for the Petitioner. 
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AN ACT 


To continue the Civil Aeronautics Board as an agency of 
the United States, to create a Federal Aviation Agency, to 
provide for the regulation and promotion of civil aviation 
in such manner as to best foster its development and safety, 
and to provide for the safe and efficient use of the airspace 
by both civil and military aircraft, and for other purposes. 


* ° * * ° e * e e e 


TITLE I—GENERAL PROVISIONS 
DEFINITIONS 
Sec. 101. As used in this Act, unless the context other- 
wise requires— 
(1) ‘‘Administrator’”? means the Administrator of the 
Federal Aviation Agency. 
(2) ‘‘Acronautics’? means the science and art of flight. 


* ° * * « ° e * e e 


(4) ‘‘Air commerce’? means interstate, overseas, or for- 
eign air commerce or the transportation of mail by air- 
craft or any operation or navigation of aircraft within the 
limits of any Federal airway or any operation or naviga- 
tion of aircraft which directly affects, or which may en- 
danger safety in, interstate, overseas, or foreign air com- 
merce.t 


(5) ‘‘Aireraft”? means any contrivance now known or 
hereafter invented, used, or designed for navigation of or 
flight in the air. 


f As amended by PL 87-197, § 3, Sept. 5, 1961, 75 Stat. 467. 
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(9) ‘‘Airport’’ means a landing area used regularly by 
aircraft for receiving or discharging passengers or cargo. 


(10) ‘‘ Air transportation’’ means interstate, overseas, 
or foreign air transportation or the transportation of mail 
by aircraft. 


° ° * * ° e e e e ° 


(13) ‘Citizen of the United States’? means (a) an indi- 
vidual who is a citizen of the United States or of one of 
its possessions, Or (b) a partnership of which each member 
is such an individual, or (c) a corporation or association 
created or organized under the laws of the United States 
or of any State, Territory, or possession of the United 
States, of which the president and two-thirds or more of 
the board of directors and other managing officers thereof 
are such individuals and in which at least 75 per centum 
of the voting interest is owned or controlled by persons 
who are citizens of the United States or of one of its 
possessions. 

(14) ‘Civil aircraft’? means any aircraft other than a 
public aircraft. 


(15) ‘Civil aircraft of the United States’? means any 
aircraft registered as provided in this Act. 


(20) “Interstate air commerce’’, ‘‘overseas air com- 
merce’’, and ‘‘foreign air commerce’’, respectively, mean 
the carriage by aircraft of persons or property for com- 
pensation or hire, or the carriage of mail by aircraft, or the 
operation or navigation of aircraft in the conduct or fur- 
therance of a business or vocation, in commerce between, 
respectively— 


(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the airspace over any place outside thereof; 
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or between places in the same Territory or possession 
of the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 


(c) a place in the United States and any place out- 
side thereof; 


whether such commerce moves wholly by aircraft or partly 
by aircraft and partly by other forms of transportation. 


(21) ‘‘Interstate air transportation”’, ‘‘overseas air 
transportation”’, and ‘foreign air transportation”’, respec- 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the car- 
riage of mail by aircraft, in commerce between, respec- 
tively— 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the airspace over any place outside thereof; 
or between places in the same Territory or possession 
of the United States, or the District of Columbia; 

(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory 
or possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 

(c) a place in the United States and any place out- 
side thereof; 


whether such commerce moves wholly by aircraft or partly 
by aircraft and partly by other forms of transportation. 
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(22) ‘‘Landing area’’ means any locality, either of land 
or water, including airports and intermediate landing fields, 
which is used, or intended to be used, for the landing and 
take-off of aircraft, whether or not facilities are provided 
for the shelter, servicing, or repair of aircraft, or for re- 
ceiving or discharging passengers or cargo. 


(23) ‘‘Mail’? means United States mail and foreign- 
transit mail. 


(24) ‘‘Navigable airspace’? means airspace above the 
minimum altitudes of flight prescribed by regulations is- 
sued under this Act, and shall include airspace needed to 
insure safety in take-off and landing of aircraft. 


‘‘navigate aircraft’’ 


(25) ‘‘Navigation of aircraft’’ or 
includes the piloting of aircraft. 


(26) ‘‘Operation of aircraft’? or ‘‘operate aircraft’’ 
means the use of aircraft, for the purpose of air naviga- 
tion and includes the navigation of aircraft. Any person 
who causes or authorizes the operation of aircraft, whether 


with or without the right of legal control (in the capacity 
of owner, lessee, or otherwise) of the aircraft, shall be 
deemed to be engaged in the operation of aircraft within 
the meaning of this Act. 

(27) ‘Person’? means any individual, firm, copartner- 
ship, corporation, company, association, joint-stock associa- 
tion, or body politic; and includes any trustee, receiver, 
assignee, or other similar representative thereof. 


(29) ‘‘Possessions of the United States’? means (a) the 
Canal Zone, but nothing herein shall impair or affect the 
jurisdiction which has heretofore been, or may hereafter 
be, granted to the President in respect of air navigation in 
the Canal Zone; and (b) all other possessions of the United 
States. Where not otherwise distinctly expressed or mani- 
festly incompatible with the intent thereof, references in 
this Act to possessions of the United States shall be treated 
as also referring to the Commonwealth of Puerto Rico. 
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(30) ‘‘Public aircraft’? means an aircraft used exclu- 
sively in the service of any government or of any political 
subdivision thereof, including the government of any State, 
Territory, or possession of the United States, or the Dis- 
trict of Columbia, but not including any government-owned 
aircraft engaged in carrying persons or property for com- 
mercial purposes. 


e e * * es * e e e 
DEcLARATION oF Pouicy: THE ADMINISTRATOR 


Sec. 103. In the exercise and performance of his powers 
and duties under this Act the Administrator shall consider 
the following, among other things, as being in the public 
interest: 


(a) The regulation of air commerce in such manner as 
to best promote its development and safety and fulfill the 
requirements of national defense; 


(b) The promotion, encouragement, and development of 
civil aeronautics ; 

(c) The control of the use of the navigable airspace of 
the United States and the regulation of both civil and 
military operations in such airspace in the interest of the 
safety and efficiency of both; 

(d) The consolidation of research and development with 
respect to air navigation facilities, as well as the installa- 
tion and operation thereof; 

(e) The development and operation of a common system 
of air traffic control and navigation for both military and 
civil aircraft. 

Pusuic Ricut or Transir 

Sec. 104. There is hereby recognized and declared to 
exist in behalf of any citizen of the United States a public 
right of freedom of transit through the navigable airspace 
of the United States. 


e e e e e * e ° ° 
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TITLE II—ORGANIZATION OF AGENCY AND 
POWERS AND DUTIES OF ADMINISTRATOR 


CREATION OF AGENCY 
GENERAL 


Sec. 301. (a) There is hereby established the Federal 
Aviation Agency, referred to in this Act as the ‘‘Agency’’. 
The Agency shall be headed by an Administrator who shall 
be appointed by the President, by and with the advice and 
consent of the Senate, and who shall receive compensation 
at the rate of $22,500 per annum. The Administrator shall 
be responsible for the exercise of all powers and the dis- 
charge of all duties of the Agency, and shall have author- 
ity and control over all personnel and activities thereof. 


QUALIFICATIONS OF ADMINISTRATOR 


(b) * * * At the time of his nomination [the Administra- 


tor] shall be a civilian and shall have had experience in a 
field directly related to aviation. The Administrator shall 
have no pecuniary interest in or own any stock in or bonds 
of any aeronautical enterprise nor shall he engage in any 
other business, vocation, or employment. 


° * . ° e « e 


ORGANIZATION OF AGENCY 
DEPUTY ADMINISTRATOR 


Sxc. 302. (a) There shall be a Deputy Administrator of 
the Agency who shall be appointed by the President by and 
with the advice and consent of the Senate. The Deputy 
Administrator * * * shall perform such duties and exercise 
such powers as the Administrator shall prescribe. The 
Deputy Administrator shall act for, and exercise the powers 
of, the Administrator during his absence or disability. 
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QUALIFICATIONS AND STATUS OF DEPUTY ADMINISTRATOR 


(b) * * * At the time of his nomination [the Deputy 
Administrator] shall have had experience in a field directly 
related to aviation. He shall have no pecuniary interest in 
nor own any stocks in or bonds of any aeronautical enter- 
prise, nor shall be engaged in any other business, vocation, 
or employment. * * * 


ADMINISTRATION OF THE AGENCY 


AUTHORIZATION OF EXPENDITURES AND TRAVEL 


Src. 303. (a) The Administrator is empowered to make 
such expenditures at the seat of Government and elsewhere 
as may be necessary for the exercise and performance of 
the powers and duties vested in and imposed upon him by 
law, and as from time to time may be appropriated for 
by Congress, including expenditures for * * * (5) member- 


ship in and cooperation with such organizations as are 
related to, or are part of, the civil aeronautics industry or 
the art of aeronautics * * *; (7) making investigations and 
conducting studies in matters pertaining to aeronautics 
ee 


° e ° e e * * e ° * 


(c) The Administrator, on behalf of the United States, 
is authorized, where appropriate: * * * (2) within the 
limits of available appropriations made by the Congress 
therefor, to acquire by purchase, condemnation, lease, or 
otherwise, real property or interests therein, including, in 
the case of air navigation facilities (including airports) 
owned by the United States and operated under the direc- 
tion of the Administrator, easements through or other in- 
terests in airspace immediately adjacent thereto and needed 
in connection therewith * * * Any such acquisition by con- 
demnation may be made in accordance with the provisions 
of the Act of August 1, 1888 (40 U. S. C. 257; 25 Stat. 357), 
the Act of February 26, 1931 (40 U.S. C. 258a-258e ; 46 Stat. 
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1421), or any other applicable Act: Provided, That in the 
case of condemnations of easements through or other in- 
terests in airspace, in fixing condemnation awards, con- 
sideration may be given to the reasonable probable future 
use of the underlying land. 


° * * * * * * 


Fosrerrnec or Aim CoMMERCE 


Src. 305. The Administrator is empowered and directed 
to encourage and foster the development of civil aero- 
nautics and air commerce in the United States and abroad. 


Nationa, DEFENSE AND CIVIL NEEDS 


Sec. 306. In exercising the authority granted in, and dis- 
charging the duties imposed by, this Act, the Administrator 
shall give full consideration to the requirements of national 
defense, and of commercial and general aviation, and to the 
public right of freedom of transit through the navigable 


airspace. 


Armspace ConTROL AND FAcILITIES 
USE OF AIRSPACE 


Szc. 307. (a) The Administrator is authorized and di- 
rected to develop plans for and formulate policy with 
respect to the use of the navigable airspace ; and assign 
by rule, regulation, or order the use of the navigable air- 
space under such terms, conditions, and limitations as he 
may deem necessary in order to insure the safety of air- 
craft and the efficient utilization of such airspace. He may 
modify or revoke such assignment when required in the 
public interest. 


AIR NAVIGATION FACILITIES 


(b) The Administrator is authorized, within the limits 
of available appropriations made by the Congress, (1) to 
acquire, establish, and improve air-navigation facilities 
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wherever necessary; (2) to operate and maintain such air- 
navigation facilities; (3) to arrange for publication of 
aeronautical maps and charts necessary for the safe and 
efficient movement of aircraft in air navigation utilizing 
the facilities and assistance of existing agencies of the 
Government so far as practicable; and (4) to provide neces- 
sary facilities and personnel for the regulation and protec- 
tion of air traffic. 


AIR TRAFFIC RULES 


(c) The Administrator is further authorized and directed 
to prescribe air traffic rules and regulations governing the 
flight of aircraft, for the navigation, protection, and identi- 
fication of aircraft, for the protection of persons and prop- 
erty on the ground, and for the efficient utilization of the 
navigable airspace, including rules as to safe altitudes of 
flight and rules for the prevention of collision between air- 
eraft, between aircraft and land or water vehicles, and be- 
tween aircraft and airborne objects. 


APPLICABILITY OF ADMINISTRATIVE PROCEDURE ACT 


(d) In the exercise of the rulemaking authority under 
subsections (a) and (ce) of this section, the Administrator 
shall be subject to the provisions of the Administrative 
Procedure Act, notwithstanding any exception relating to 
military or naval functions in section 4 thereof. 


EXEMPTIONS 


(e) The Administrator from time to time may grant 
exemptions from the requirements of any rule or regulation 
prescribed under this title if he finds that such action would 
be in the public interest. 


° e - * 
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EXxpenpirure oF FEDERAL FuNps FOR Certain AIRPORTS, ETC. 
AIRPORTS FOR OTHER THAN MILITARY PURPOSES 


Src. 308. (a) No Federal funds, other than those ex- 
pended under this Act, shall be expended, other than for 
military purposes (whether or not in cooperation with 
State or other local governmental agencies), for the acqui- 
sion, establishment, construction, alteration, repair, main- 
tenance, or operation of any landing area, or for the acqui- 
sition, establishment, construction, maintenance, or oper- 
ation of air navigation facilities thereon, except upon writ- 
ten recommendation and certification by the Administrator 
that such landing area or facility is reasonably necessary 
for use in air commerce or in the interests of national de- 
fense. Any interested person may apply to the Administra- 
tor, under regulations prescribed by him, for such recom- 
mendation and certification with respect to any landing area 
or air navigation facility proposed to be established, con- 
structed, altered, repaired, maintained, or operated by, or 
in the interests of, such person. There shall be no exclu- 
sive right for the use of any landing area or air navigation 
facility upon which Federal funds have been expended. 


LOCATION OF AIRPORTS, LANDING AREAS, AND MISSILE 
AND ROCKET SITES 


(b) In order to assure conformity to plans and policies 
for allocations of airspace by the Administrator under 
section 307 of this Act, no military airport or landing area, 
or missile or rocket site shall be acquired, established, or 
constructed, or any runway layout substantially altered, 
unless reasonable prior notice thereof is given the Ad- 
ministrator so that he may advise * * * as to the effects of 
such acquisition, establishment, construction, or alteration 
on the use of airspace by aircraft. * * * 


Orser AIRPORTS 


Sec. 309. In order to assure conformity to plans and 
policies for, and allocations of, airspace by the Adminis- 
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trator under section 307 of this Act, no airport or landing 
area not involving expenditure of Federal funds shall be 
established, or constructed, or any runway layout sub- 
stantially altered unless reasonable prior notice thereof is 
given the Administrator, pursuant to regulations pre- 
scribed by him, so that he may advise as to the effects of 
such construction on the use of airspace by aircraft. 


DEVELOPMENT PLANNING 
GENERAL 


Sec. 312. (a) The Administrator is directed to make long 
range plans for and formulate policy with respect to the 
orderly development and use of the navigable airspace, 
and the orderly development and location of landing areas, 
Federal airways, radar installations and all other aids and 
facilities for air navigation, as will best meet the needs of, 
and serve the interest of civil aeronautics and national 
defense, except for those needs of military agencies which 
are peculiar to air warfare and primarily of military con- 
cern. 


Oruer Powers anp DutTtEs or ADMINISTRATOR 
GENERAL 


Sec. 313. (a) The Administrator is empowered to per- 
form such acts, to conduct such investigations, to issue and 
amend such orders, and to make and amend such general 
or special rules, regulations, and procedures, pursuant to 
and consistent with the provisions of this Act, as he shall 
deem necessary to carry out the provisions of, and to exer- 
cise and perform his powers and duties under, this Act. 


PUBLICATIONS 


(b) Except as may be otherwise provided in this Act, the 
Administrator shall make a report in writing on all pro- 
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ceedings and investigations under this Act in which formal 
hearings have been held, and shall state in such report 
his conclusions together with his decisions, order, or re- 
quirement in the premises. All such reports shall be 
entered of record and a copy thereof shall be furnished to 
all parties to the proceeding or investigation. The Ad- 
ministrator shall provide for the publication of such re- 
ports, and all other reports, orders, decisions, rules, and 
regulations issued by him under this Act in such form and 
manner as may be best adapted for public information and 
use. Publications purporting to be published by the Ad- 
ministrator shall be competent evidence of the orders, de- 
cisions, rules, regulations, and reports of the Adminis- 
trator therein contained in all courts of the United States, 
and of the several States, Territories, and possessions 
thereof, and the District of Columbia, without further 
proof or authentication thereof. 


* ° * * * e ° 


TITLE IX—PENALTIES 
Crvm. PENALTIES 
SAFETY AND POSTAL OFFENSES 


Sec. 901. (a) (1) Any person who violates (A) any pro- 
vision of title III, IV, V, VI, VII, or XII of this Act, or any 
rule, regulation, or order issued thereunder, * * * shall be 
subject to a civil penalty of not to exceed $1,000 for each 
such violation.t * * ° 


* . * . * e * * 


CrrmiInaL PENALTIES 
GENERAL 


Src. 902. (a) Any person who knowingly and willfully 
violates any provision of this Act (except titles IIT, V, VI, 
VII, and XII), or any order, rule, or regulation issued by 
the Administrator * * * under any such provision or any 
term, condition, or limitation of any certificate or permit 


+ As amended by PL 87-528, $ 12, July 10, 1962, 76 Stat. 149. 
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issued under title IV, for which no penalty is otherwise 
provided * * * shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for the first offense 
to a fine of not more than $500, and for any subsequent 
offense to a fine of not more than $2,000. If such violation 
is a continuing one, each day of such violation shall con- 
stitute a separate offense.t 


° * * * * Ld * 


TITLE X—PROCEDURE 
Conpuct oF PROCEEDINGS 


Sec. 1001. The Board and the Administrator, subject to 
the provisions of this Act and the Administrative Proce- 
dure Act, may conduct their proceedings in such manner 
as will be conducive to the proper dispatch of business and 
to the ends of justice. * * * 


Orvers, NoticEs, AND SERVICE 
EFFECTIVE DATE OF ORDERS; EMERGENCY ORDERS 


Sec. 1005. (a) Except as otherwise provided in this Act, 
all orders, rules, and regulations of the Board or the Ad- 
ministrator shall take effect within such reasonable time as 
the Board or Administrator may prescribe, and shall con- 
tinue in force until their further order, rule, or regula- 
tion, or for a specified period of time, as shall be pre- 
scribed in the order, rule, or regulation: * * * 


e . * * * * ° * 


COMPLIANCE WITH ORDER REQUIRED 


(e) It shall be the duty of every person subject to this 
Act, and its agents and employees, to observe and comply 
with any order, rule, regulation, or certificate issued by the 
Administrator or the Board under this Act affecting such 
person so long as the same shall remain in effect. 


+ As amended by PL 87-528, § 13, July 10, 1962, 76 Stat. 150. 
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FORM AND SERVICE OF ORDERS 


(f) Every order of the Administrator or the Board shall 
set forth the findings of fact upon which it is based, and 
shall be served upon the parties to the proceeding and the 
persons affected by such order. 


Jupicia, Review or ORDERS 
ORDERS OF BOARD AND ADMINISTRATOR SUBJECT TO REVIEW 


Sec. 1006. (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any 
order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of 
this Act, shall be subject to review by the courts of appeals 
of the United States or the United States Court of Appeals 
for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person dis- 
closing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed only 


by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


VENUE 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


NOTICE TO BOARD OR ADMINISTRATOR ; FILING OF TRANSCRIPT 


(c) A copy of the petition shall, upon filing, be forthwith 
transmitted to the Board or Administrator by the clerk of 
the court, and the Board or Administrator shall thereupon 
file in the court the record, if any, upon which the order 
complained of was entered, as provided in section 2112 of 
title 28, United States Code.t 


+ As amended by PL 86-546, § 1, June 29, 1960, 74 Stat. 255. 
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POWER OF COURT 


(da) Upon transmittal of the petition to the Board or 
Administrator, the court shall have exclusive jurisdiction 
to affirm, modify, or set aside the order complained of, in 
whole or in part, and if need be, to order further proceed- 
ings by the Board or Administrator. Upon good cause 
shown and after reasonable notice to the * * * Administra- 
tor, interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be 
appropriate.t 


FINDINGS OF FACT CONCLUSIVE 


(e) The findings of facts by the Board or Administrator, 
if supported by substantial evidence, shall be conclusive. 
No objection to an order of the Board or Administrator 
shall be considered by the court unless such objection shall 
have been urged before the Board or Administrator or, if 
it was not so urged, unless there were reasonable grounds 
for failure to do so. 


CERTIFICATION OR CERTIORARI 


(f) The judgment and decree of the court affirming, 
modifying, or setting aside any such order of the Board 
or Administrator shall be subject only to review by the 
Supreme Court of the United States upon certification or 
certiorari as provided in section 1254 of title 28, United 
States Code. 


JupicraL ENFORCEMENT 


JURISDICTION OF COURT 


Sec. 1007. (a) If any person violates any provision of 
this Act, or any rule, regulation, requirement, or order 
thereunder, or any term, condition, or limitation of any 
certificate or permit issued under this Act, the Board or 


+ As amended by PL 87-225, § 2, Sept. 18, 1961, 75 Stat. 497. 
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Administrator, as the case may be, their duly authorized 
agents, or, in the case of a violation of section 401 (a) of 
this Act, any party in interest, may apply to the district 
court of the United States, for any district wherein such 
person carries on his business or wherein the violation 
occurred, for the enforcement of such provision of this Act, 
or of such rule, regulation, requirement, order, term, condi- 
tion, or limitation; and such court shall have jurisdiction 
to enforce obedience thereto by a writ of injunction or 
other process, mandatory or otherwise, restraining such 
person, his officers, agents, employees, and representatives, 
from further violation of such provision of this Act or 
of such rule, regulation, requirement, order, term, condi- 
tion, or limitation, and requiring their obedience thereto. 


APPLICATION FOR ENFORCEMENT 


(b) Upon the request of the Board or Administrator, 
any district attorney of the United States to whom the 
Board or Administrator may apply is authorized to insti- 
tute in the proper court and to prosecute under the direc- 
tion of the Attorney General all necessary proceedings for 
the enforcement of the provisions of this Act or any rule, 
regulation, requirement, or order thereunder, or any term, 
condition, or limitation of any certificate or permit, and 
for the punishment of all violations thereof, and the costs 
and expenses of such prosecutions shall be paid out of the 
appropriations for the expenses of the courts of the United 
States. 


TITLE XI—MISCELLANEOUS 
Hazarps To Air COMMERCE 


Src. 1101. The Administrator shall, by rules and regula- 
tions, or by order where necessary, require all persons to 
give adequate public notice, in the form and manner pre- 
scribed by the Administrator, of the construction or altera- 
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tion, or of the proposed construction or alteration, of any 
structure where notice will promote safety in air commerce. 


Notice of Proposed Rule Making 
(25 F. R. 8911) 


Pursuant to the authority delegated to me by the Ad- 
ministrator * * *, notice is hereby given that the Federal 
Aviation Agency has under consideration a proposal for 
the adoption of Part 626 of the regulations of the Ad- 
ministrator as hereinafter set forth. 


Section 1101 of the Federal Aviation Act * * * provides 
that the Administrator shall, by rules and regulations, or 
by order where necessary, require all persons to give ad- 
equate public notice, in the form and manner prescribed by 
the Administrator, of the construction or alteration of any 
structure where notice will promote safety in air commerce. 
Section 313(a) of the Federal Aviation Act * * * empowers 
the Administrator to perform such acts, to conduct such 
investigations, to issue and amend such general or special 
rules, regulations, and procedures, pursuant to and con- 
sistent with the provisions of the Act, as he shall deem 
necessary to carry out the provisions of, and to exercise 
and perform his powers and duties under, the Act. Section 
307(a) of the Federal Aviation Act * * * authorizes and 
directs the Administrator to develop plans for and formu- 
late policy with respect to the use of the navigable air- 
space; and assign by rule, regulation, or order the use of 
the navigable airspace under such terms, conditions, and 
limitations as he may deem necessary in order to insure 
the safety of aircraft and the efficient utilization of such 
airspace. This section further provides that the Adminis- 
trator may modify or revoke such assignment when re- 
quired in the public interest. 


With the expansion of the aviation industry the prob- 
lems presented by the construction or alteration of stru- 
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tures affecting safety in air commerce have become pressing 
and can no longer be satisfactorily resolved by presently 
established criteria and procedures. This is particularly 
true in view of the fact that the present procedures for the 
evaluation of proposed construction with regard to possible 
hazard to air commerce utilize various criteria developed at 
different times and for different purposes, some of which 
are regulatory in nature and others are of a policy nature. 
* * © Tn addition, no Regulations of the Administrator 
presently exist establishing procedures for the considera- 
tion of the effects of structures upon safety in air com- 
merce. 


The only forum for considering this question with specific 
reference to broadeast structures, was established by Ex- 
ecutive Order No. 9781, as amended, which created the Air 
Coordinating Committee. This Committee established rules 
of procedure whereby its Regional Subcommittees and 
Washington Airspace Panel conducted special aeronautical 
studies of the effect of proposed alteration or construction 
of broadcast structures and submitted their recommenda- 
tions to the Federal Communications Commission in ac- 
cordance with Part 17 of the Commission’s rules. It is to be 
noted at this point that no other forum exists for the con- 
sideration of the effect of other tall structures upon safety 
in air commerce; and further that the Federal Communica- 
tions Commission’s consideration of antenna structures is 
in connection with the issuance of a construction permit or 
broadcast permit for broadcast purposes. 


* * * * * * ° * * e 


In drafting the criteria contained in the proposed regula- 
tion, it was considered necessary to encompass the con- 
struction or alteration of any structure which would affect 
safety in air commerce to give meaning and effect to the 
requirement in section 1101 of the Act for notice as to 
such construction. Such portions of the presently existing 
criteria as could be adapted were carried forward in com- 
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bination with proposed changes and additions and incor- 
porated into the text of this proposed regulation. In the 
development of the proposed criteria, the Agency has given 
consideration to the requirements for safety in air com- 
merce and at the same time recognition to the requirements 
of the users of airspace for surface construction. 


It is proposed herein to adopt a regulation which would 
establish when notice of construction must be given and the 
criteria for the determination of what proposed structures 
would constitute hazards to air commerce by reason of 
their location or height. Since such hazard criteria are 
universal in application, the regulation also provides pro- 
cedures for giving individual consideration to a specific 
structure to permit the Agency to determine whether waiver 
of the criteria as applied to that structure would be con- 
sistent with safety of air commerce. These procedures 
will provide a forum and a means for the Agency to give 
full consideration to the public interest in safe air com- 
merce and the interests of the construction sponsor. 


The Agency contemplates that, in the application of this 
regulation and the aeronautical studies of specific pro- 
posals thereunder, consideration will be given to possible 
adjustments of aviation requirements to accommodate tall 
structures. This would include the raising of minimum 
flight levels and realigning routes, airways and other flight 
patterns. These studies would also provide for the con- 
sideration of possible adjustments to the location and 
height of proposed structures to eliminate or minimize non- 
conformance with the criteria. 


In these criteria, specific recognition is given to the re- 
quirements of the broadcast industry through providing 
for the regulatory establishment of ‘‘antenna farm areas’’ 
of specific dimensions of area and height. Antenna pro- 
posals or other tall structures to be located within such 
areas and which would not exceed the established dimen- 
sions, are automatically excluded from the category of 
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aviation hazards. Although no specific antenna farm areas 
are proposed for establishment in this notice, a subsequent 
notice of proposed rule making will be issued by the Fed- 
eral Aviation Agency within the near future wherein 
specific recognized farm areas now in existence will be 
proposed for establishment under this regulation. 


Part 626—Notice of Construction or Alternation: Criteria. 
Procedures and Rules for Determination of the Effect of 
Proposed Structures Upon the Use of Navigable Airspace} 


[Preamble or Introductory Statement (26 FR 5287)] 


On September 16, 1960, the Federal Aviation Agency pub- 
lished in the Federal Register (25 F.R. 8911) a proposed 
Part 626 of the Regulations of the Administrator which 
would establish requirements for notification of the con- 
templated construction or alteration of structures, criteria 
and procedures for the determination of the effect of such 


structures on air navigation, and the establishment of an- 
tenna farm areas. 


The proposal evoked numerous comments from the 
aeronautical, television and broadcasting industries as well 
as railroads, power companies and other utilities, and re- 
lated manufacturing industries. * * * Due to the complexity 
of the subject matter of our proposal and its effect upon 
diverse non-aviation interests, a hearing was held on 
January 10 and 11, 1961. ° * * 


A substantial number of comments were directed to the 
authority and jurisdiction of the Administrator to adopt 
a regulation on the subject of the heights of structures, 
particularly such structures as radio and television towers. 
‘A brief reference to our statutory authority should be 
sufficient here. The Federal Aviation Act continued the 


+ As effective from July 15, 1961 through December 11, 1962 (except that 
$$ 626.50 and 626.76(b) and (c) are as amended effective August 25, 1961). 
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recognition and declaration previously made in the Civil 
Aeronautics Act of the ‘‘public right of freedom of transit 
through the navigable airspace of the United States.”? In 
addition, the Act authorizes and directs the Administrator 
to regulate the use of the navigable airspace in order to 
insure aircraft safety and efficient utilization and to re- 
quire notice of the proposed construction or alteration of 
any structure where such notice would promote air safety. 
These, and the other authorities referred to in the notice 
of proposed rule making, provide an ample basis for the 
regulatory action being taken here. This regulation not 
only constitutes a proper measure to carry out the purposes 
of the Act, but, under the circumstances, is required if we 
are to properly perform the responsibilities and duties 
entrusted to us by the Congress. 


While substantial revision of the proposal was effected 
in the light of the comment received, Part 626 as adopted 
follows the general form of the proposal. Notification 
must be provided the Agency when the construction or 
alteration of a structure in excess of any of the specified 
heights is contemplated. Mathematical criteria are pro- 
vided as guides for determining the effect proposed struc- 
tures would have on air navigation. Procedures are pro- 
vided for the conduct of informal airspace studies and 
hearings on whether specific construction proposals would 
constitute hazards to air navigation. Antenna farm areas 
will be established for the grouping of radio and television 
towers to decrease their use of the navigable airspace. 


Several comments indicated a doubt as to the effect of 
the regulation on existing structures and on other Agency 
regulations relating to obstructions to air navigation. 
These points have been clarified by the addition of a section 
to emphasize that this regulation does not apply to struc- 
tures in existence on its effective date and to clarify its 
effect on other Agency criteria. 


Several parties suggested limitations on the requirement 
to notify the Agency of the proposed construction or alter- 
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ation of a structure. A provision has been incorporated 
in the regulation which will permit immediate action with 
minimum notice in any emergency involving essential pub- 
lic service, public health or safety. Ina related notifica- 
tion area, the Agency found itself unable to comply with a 
request for relaxation of the requirement for additional 
notice at the time the new construction or alteration is 
erected to a height which would equal the original criteria. 
This notice is necessary to permit placing the new struc- 
ture on charts used in air navigation. Such charting may 
not be accomplished on the basis of the initial notice since 
many proposed structures are never erected. 


Many objections were voiced to the criteria which would 
determine hazards to air navigation and to the procedure 
by which these criteria would be applied. The regulation 
adopted does not brand immediately as hazards all pro- 
posed construction which would exceed the criteria but, 
rather, provides that the offending proposal would require 
only a preliminary determination of hazard, which pre- 
liminary determination would expire upon the initiation of 
an acronautical study. Similarly, the objective of the study 
will be to determine whether the contemplated construction 
would, in fact, result in a hazard to air navigation. If the 
study discloses a hazard would not be ereated, the final 
determination will so state. Consequently, the provision 
for the granting of exemptions to the criteria has been 
eliminated. 


The criteria established in the regulation are more 
lenient than those contained in the notice. * e 


The procedures for the conduct of informal acronautical 
studies are adopted substantially as proposed in the notice. 
These procedures are similar to those previously followed 
by the Air Coordinating Committee with the added feature 
that the construction sponsor is allowed to participate with 
all other interested persons in the discussion of the pro- 
posal and the material submitted in support of it and of 
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the aeronautical objections to it. Upon review of the com- 
ments in favor of a full transcript of these proceedings, 
it was determined that the benefits to be derived by the 
Agency would not be sufficient to justify the expense in- 
volved. The Agency does intend to take stenographic 
notes of these discussions and retain a summary of the 
studies based on these notes. Further, the procedures do 
not bar an interested party from providing his own means 
of recording the proceedings, or any portion of them, if he 
so desires. 


The procedures proposed for the conduct of hearings on 
construction or alteration proposals contained many fea- 
tures designed to provide detailed protection of the rights 
of cach participant. No person who commented endorsed 
these procedures and many attacked them as being unduly 
complicated. The Agency proposed these procedures with 
some reluctance, being aware that hearings conducted in 
accordance with them would consume substantial periods 
of time. In view of the public reaction, a simplified pro- 
ceeding has been substituted by which these hearings may 
be expedited. 


In the procedures governing both the informal aero- 
nautical studies and the hearings, provision is made for 
the possible adjustment of (1) aviation requirements to 
accommodate the construction proposals and (2) the loca- 
tion and height of the proposed structures to eliminate or 
minimize their effects on air navigation. It is expected that 
a very large proportion of the conflicts between proposed 
structures and air navigation for the use of navigable air- 
space will be resolved in these informal studies and that a 
relatively small number will require a hearing. 


Several comments were directed to the provision in the 
proposal for the establishment of antenna farm areas. We 
believe that proper fulfillment of our statutory responsi- 
bilities must include the promulgation of regulations which 
will lessen the detrimental effect of tall structures on the 
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use of the navigable airspace. The grouping of antenna 
structures is, obviously, such a measure. However, much 
of its beneficial effect could be lost if the farm areas estab- 
lished were not compatible with the over-all needs of the 
broadcast industry. Accordingly, this portion of our pro- 
posal has been revised to include an affirmative require- 
ment that the views of the Federal Communications Com- 
mission will be requested before any antenna farm area 
is established and that such views will be given full con- 
sideration prior to any FAA action. 


In consideration of the foregoing, Part 626 of the Regu- 
lations of the Administrator is adopted as follows: 


s * s e * ° * es * 
Aurnoriry: §§ 626.1 to 626.1060 issued under secs. 104, 
307, 313, 1001, and 1101, 72 Stat. 740, 749, 752, 788, and 
797; 49 U.S.C. 1304, 1348, 1354, 1481, 1501. 
Suspart A—INTRODUCTION 
§ 626.1 Basis and purposes. 


(a) The basis of this part is found in Titles I, ITI, x 
and XI of the Federal Aviation Act of 1958, as amended. 


(b) The purposes of this part are as follows: 


(1) To require all persons to give adequate public notice 
of the proposed construction or alteration of any structure 
where notice will promote safety in air commerce and to 
prescribe the form and manner of such notice. 


(2) To establish criteria for the determination of 
whether proposed structures would be hazards to air navi- 
gation. 


(3) To provide for the conduct of, and prescribe the 
procedures for, aeronautical studies of proposals for the 
erection of new or alteration of existing structures which 
would exceed the criteria herein; to determine the effects 
of such structures upon the safety of aircraft in flight and 
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the efficient utilization of airspace; and to prescribe the 
manner of issuance and publication of the determinations 
of such aeronautical studies. 


(4) To provide for the initiation and conduct of public 
hearings for the purpose of making Final Determinations 
as to whether specific construction proposals would result 
in hazards to air navigation; to prescribe the rules and 
procedures for conducting such hearings; and to prescribe 
the manner of issuance and publication of the resulting 
orders. 


(5) To establish antenna farm areas at prescribed geo- 
graphical locations and with specified dimensions of area 
and height. 

§ 626.2 Definitions. 
As used in this part, terms are defined as follows: 


(a) ‘‘Administrator’? means Administrator, Federal 
Aviation Agency. 


(b) ‘Agency’? means Federal Aviation Agency. 


° * ° * * * ° . * e 


(d) ‘‘Airport’? means a landing area used regularly by 
aircraft for receiving or discharging passengers or cargo. 


° * ° * * . * * * es 


(k) ‘‘Determination’’ means a decision issued by an Air 
Traffic Management Field Division or by the Obstruction 
Evaluation Branch as to the effect upon air navigation of 
a specific construction proposal, from an airspace utiliza- 
tion standpoint, which becomes a Final Determination if no 
appeal therefrom is granted. 


(1) ‘*Final determination’? means a determination of 
the Agency from which no appeal is granted, or an order 
of the Administrator issued as a result of a public hearing 
with respect to a specific construction proposal, 
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(q) ‘‘Landing area’’? means any locality, either land or 
water, including airports and intermediate landing fields, 
which is used or intended to be used for the landing and 
take off of aircraft, whether or not facilities are provided 
for the shelter, servicing or repair of aircraft, or for re- 
ceiving or discharging passengers or cargo. 

J * * ° * * * * * ° 

(u) ‘Person’? means any individual, firm, copartner- 
ship, corporation, company, association, joint-stock associ- 
ation, or body politic (including a federal, state or local 
Government agency) ; and includes any trustee, receiver, 
assignee, or other similar representative thereof. 


(v) ‘*Public notice’? means notice to the Administrator 
as prescribed in § 626.9. 
* * ° * + * * * * ° 
(x) ‘¢Structure’’ means any form of construction or ap- 
paratus of a permanent or temporary character, including 
any implements or material used in the erection, alteration, 
or repair of such structure. 


° * ° * * * * e 


§ 626.3 General. 


(a) This part does not apply to structures in existence 
on its effective date, except with respect to any alteration 
to such structures after the effective date. 


(b) The criteria in this part apply only in determining 
the effect construction proposals would have on air naviga- 
tion from an airspace utilization standpoint, and do not 
supersede the criteria contained in Parts 609 or 610 of this 
chapter or in Technical Standard Order of the Adminis- 
trator, TSO-N18, as to their intended uses. 
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Susrart B—Requmements ror Norice or Proposep Con- 
STRUCTION oR ALTERATION; Hazarps To Ar NAvIGATION 
CRITERIA 


§ 626.8 Scope and effect of subpart. 


(a) This subpart establishes the requirement for all per- 
sons to give adequate public notice of proposed construc- 
tion or alteration of certain structures; specifies the loca- 
tion and dimensions of structures for which notice is 
required; prescribes the form and manner of such notices; 
and establishes criteria for the evaluation of the effect of 
such proposed construction or alteration on air navigation. 


(b) The data received in such notices will provide infor- 
mation for charting and other notification to airmen of 
the new or altered structures. The criteria herein will 
be applied to establish which construction proposals re- 
quiring notice would result in hazard to air navigation 
unless, upon an aeronautical study under this part, a de- 
termination is made that such construction would not con- 
stitute a hazard. 


§ 626.9 Structures requiring notice. 


(a) Any person proposing to engage in the construction 
or alteration of any of the following shall give notice 
thereof to the Administrator in the form and manner pre- 
seribed in this subpart: 


(1) Any structure which would be higher than one hun- 
dred and fifty feet above the construction site ground level, 
or above mean water level where the structure will be 
situated in or over water. 


(2) Any structure within 15,000 feet of the boundary of 
any airport or other landing area, excluding heliports, 
which would extend above such airport or landing area 
elevation, or above the construction site ground level or 
mean water level where the structure will be situated in or 
over water, whichever is higher, more than one foot ver- 
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tically for each one hundred feet or fraction thereof of the 

horizontal distance from the structure to the airport or 

landing area boundary. 

° * e ° * e * e * * 
(4) Any structure which would extend into an ‘‘airport 

or landing area approach plane’’. 


(i) For purposes of this part an ‘tairport or landing 
area approach plane’’ is defined as an imaginary surface 
extending from each end of any airport runway having a 
length of 2,000 feet,’ or greater, longitudinally centered on 
the extended centerlines thereof, for a distance of 1,000 
feet at the elevation of the approach end of the runway 
and thence sloping upward at a ratio of 1 to 60 but not 
to extend above the limits established in paragraph (2) of 
this subsection nor beyond 10,000 feet from the runway 
end. 

* * J * * e * e * * 


(b) For non-instrument approach runways having a 
length of 2,000 up to but not including 5,000 feet, the width 
of the approach plane is 500 feet at the end adjacent to 
the runway and expands uniformly at a ratio which would 
reach a width of 3,000 feet at a distance of 10,000 feet from 
the end of the runway. 


(5) Any structure within 500 feet of the centerline of 
any runway. 

(6) Any structure more than 500 feet from runway 
centerline which would project above an inclined plane ex- 
tending upward from the ground from a base line 500 feet 
either side of and parallel with each runway centerline, 
sloping upward and away from the runway at a ratio of 
1 to 7 to a height of 150 feet above airport elevation. 

(7) Any structure which would project above an in- 
clined plane which extends upward and away from the 

1 Runway lengths referred to in this part are measured runway lengths 


corrected as prescribed in Technical Standard Order of the Administrator, 
TSO-N6B (§ 551.6 of this title). 
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outer edge of an ‘‘airport or landing area approach plane’’ 
at a ratio of 1 to 7 until it intersects the limits described 
in subsection (2) of this section, but not to exceed a height 
of 150 feet above airport elevation. 


§ 626.10 Form and time of notice. 


(a) Notices required under § 626.9 shall be submitted to 
the agency in triplicate on Form FAA-117, ‘‘Notice of 
Proposed Construction or Alteration,’’ not less than 30 
days prior to the date, (1) the construction or alteration 
is proposed to begin, or (2) an application for a construc- 
tion permit is to be filed, whichever is earlier: Provided, 
that notices relating to proposed construction subject to the 
licensing requirements of the Federal Communications Act 
may be submitted to the Agency at the time the application 
for construction permit is filed with the Federal Com- 
munications Commission.t 


(b) In case of an emergency involving essential public 
service, public health or safety, which would require im- 
mediate construction or alteration, the 30 day requirement 
in subsection (a) of this section will not apply and such 
notice may be communicated by telephone, telegraph or 
other expeditious means, The executed Form FAA-117 
shall be submitted within 5 days thereafter. 


(c) All ‘‘Notices of Proposed Construction or Altera- 
tion,’’ shall be submitted to the Chief, Air Traffic Manage- 
ment Field Division of the nearest Regional Office of the 
Federal Aviation Agency, or to the Chief, Airspace Utili- 
zation Division, Federal Aviation Agency, Washington 
25, D.C. 


§ 626.11 Acknowledgment of notice. 


(a) The Agency will acknowledge receipt of notices sub- 
mitted under § 626.9. 


+ As amended by ‘‘Form and Time of Notice’? amendment issued on July 
15, 1961 (see below). 


P.A. 30 


(b) If a proposed structure would not exceed the criteria 
of hazards to air navigation set forth in § 626.12, the ac- 
knowledgment will contain a statement to this effect and 
a request that the acknowledging office be notified when the 
structure, during construction, reaches the minimum height 
requiring notice under § 626.9. 


(c) If a proposed structure would exceed any of the 
criteria of hazards to air navigation set forth in § 626.12, 
the acknowledgment of notice will include: 


(1) A statement advising the construction sponsor that 
a structure erected at the location and to the height de- 
scribed in the notice would violate specified criteria and 
that, consequently, a preliminary determination had been 
made that such structure would be a hazard to air naviga- 
tion. 


(2) Where appropriate, a statement of possible modifi- 
cation of the construction proposal which would eliminate 
violation of the criteria. 


(3) A statement that the construction sponsor may re- 
quest the Agency, within thirty (30) days of the date of 
the acknowledgment, to conduct an aeronautical study of 
the noticed construction proposal or an amended proposal 
and that the preliminary determination of hazard would 
expire upon initiation of an aeronautical study. 


(4) A notification that the preliminary determination of 
hazard would become final unless a request for an aero- 
nautical study was received within thirty (30) days of the 
date of the acknowledgment or an aeronautical study was 
initiated within sixty (60) days of such date. 


§ 626.12 Hazards to air navigation—criteria. 


(a) With the exception of any structure to be erected 
entirely within the confines of an antenna farm area estab- 
lished in Subpart E of this part, any proposed structure 
which is the subject of a notice submitted under § 626.10 
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and which would extend above any of the following criteria 
would ultimately be determined to be a hazard to air navi- 
gation unless, upon an aeronautical study of the structure 
under this part, the Agency finds that notwithstanding 
violation of criteria, such construction would not constitute 
a hazard. 


* * * e * . * . * * 

(6) Any airport imaginary surface as defined in § 626.13. 
. * . ° * . * e * * 
§ 626.13 Airport imaginary surfaces—definitions. 


(a) The following airport imaginary surfaces are estab- 
lished for airports and other landing areas based upon the 
length of the longest runway: 


(1) Inner horizontal surface. The inner horizontal sur- 
face is a circular plane, 150 feet above the established ele- 
vation of the landing area having a radius from the airport 


reference point as follows: 


(i) 21%4 miles (13,200 feet)—runways 5,000 feet or great- 
er in length. 


(ii) 114 miles (7,920 feet)—runways 2,000 feet up to 
but not including 5,000 feet in length. 

(iii) 1 mile (5,280 feet)—runways less than 2,000 feet in 
length. 


* * * e * ° * * * * 


(b) The following airport imaginary surfaces are estab- 
lished for runways as follows: 


* * * e * ° * & * * 


(2) Non-instrument approach area surface. A non-in- 
strument approach area surface is a plane longitudinally 
centered on the extended runway centerline. All runways 
for which no instrument approach with ‘‘straight-in’’ land- 
ing minimums is prescribed will have non-instrument ap- 


P.A. 32 


proach area surfaces at each end with the following dimen- 
sions: 


(i) For runways 5,000 feet or greater in length—begin- 
ning at the end of the runway and extending 500 feet out- 
ward at the elevation of the approach end of the runway 
and then sloping upward at a ratio of 1 to 50, having a 
width of 1,000 feet at the beginning and expanding uni- 
formly to a width of 4,000 feet at the outer extremity, 
10,000 feet from the end of the runway. 


(ii) For runways 2,000 feet up to but not including 5,000 
feet in length—beginning at the end of the runway and ex- 
tending 500 feet outward at the elevation of the approach 
end of the runway and then sloping upward at a ratio of 1 
to 40, having a width of 500 feet at the beginning and ex- 
panding uniformly to a width of 3,000 feet at the outer 
extremity, 10,000 feet from the end of the runway. 


(iii) For runways less than 2,000 feet in length—begin- 
ning at the end of the runway, at the elevation of the ap- 


proach end of the runway and sloping upward at a ratio 
of 1 to 20, having a width of 250 feet at the beginning and 
expanding uniformly to a width of 2,000 feet at the outer 
extremity, 10,000 feet from the end of the runway. 


Supparr C—Procepures FOR AERONAUTICAL SrupiEs OF THE 
Errect or Proposep CoNSTRUCTION ON THE UsE OF THE 
NavIGABLE AIRSPACE 


§ 626.30 Scope and effect of subpart. 


(a) This subpart establishes the procedures to be ap- 
plied in the initiation and administrative processing of in- 
formal aeronautical studies of the effect of proposed struc- 
tures on the use of the navigable airspace by aircraft. 
Whenever such a study is undertaken, its conclusion will 
normally be a Determination as to whether the specific 
construction proposal under consideration would be a 
hazard to air navigation. 
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(a) Aeronautical studies of the effects upon the use of 
the navigable airspace which would result from the con- 
struction or alteration of structures to heights exceeding 
the hazards to air navigation criteria in § 626.12, will be 
initiated by the Agency when: 


(1) The sponsor of such proposed construction or alter- 
ation, noticed in compliance with § 626.9, requests it, or 


(2) The Agency determines it appropriate. 


$ 626.32 Agency Regional Office procedures for aeronau- 
tical studies. 


(a) When an acronautical study is initiated, the Air 
Traffic Management Field Division of the Region within 
which the construction is proposed will notify all known 
interested persons, including the construction sponsor, by 
informal circularization, that the proposed construction is 
the subject of an informal aeronautical study. The notifi- 


cation circular will include sufficient details of the proposed 
structure to provide the basis for the study, such as loca- 
tion by geographical coordinates, height above ground, 
and height above mean sea level, and will solicit aeronau- 
tical comment on the proposal. 


(b) Should the ATM Field Division find no substantial 
acronautical objection to the construction proposal in com- 
ments responding to the circular or from its own analysis, 
that Division will then notify the construction sponsor by 
letter of its determination that the proposed construction 
would not result in a hazard to air navigation. Copies of 
this letter will be distributed to all known interested per- 
sons. In the event that the proposed structure is to be 
used for or in connection with communications, copies of 
this letter will also be transmitted to the Secretary, Fed- 
eral Communications Commission. 


(ec) Should the ATM Field Division find substantial aero- 
nautical objection to the proposed construction in the com- 
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ments filed by any person in response to the circular or as 
a result of its own analysis of the proposal, the following 
procedures will apply: 


(1) The ATM Field Division will furnish all interested 
persons, including the construction sponsor, written notifi- 
cation of an informal meeting to be held at the FAA 
Regional Office at which the aeronautical study of the pro- 
posed construction would be an agenda item. A designated 
Agency representative will preside at such meetings. Any 
interested person may attend in person or be represented 
by attorney or other authorized representative, and may 
introduce at the meeting such material, oral presentation 
or written statements as may be pertinent to the aeronau- 
tical study of the proposed structure. In addition to the 
evaluation of the effect of the proposed construction on air 
navigation, the purposes of such a meeting are to explore 
aeronautical objections to the proposal, to attempt to de- 
velop recommendations for adjustments in aviation re- 


quirements which would accommodate the proposed con- 
struction, and to examine possible modification of the 
proposed construction, including revisions of the proposal 
which would eliminate the violation of criteria. 


(2) A summary report of this informal consideration of 
the proposed structure and recommended conclusions re- 
garding the effect of the proposed structure upon the use 
of the navigable airspace will be prepared by the ATM 
Field Division and forwarded, together with copies of all 
pertinent written material and statements received in re- 
sponse to the circular and in the informal meeting, for 
review by the Obstruction Evaluation Branch of the Air- 
space Utilization Division. 


§ 626.33 Agency Washington Office review and issuance 
of determinations. 


(a) Based upon its review and analysis of each report 
of informal aeronautical study received from the ATM 
Field Division, the Obstruction Evaluation Branch will 
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evaluate each such construction proposal as to its effect 
upon the safe and efficient utilization of airspace by air- 
craft, and issue a determination as to whether the proposed 
construction would be a hazard to air navigation. Such 
determination shall include appropriate findings and copies 
will be distributed to the construction sponsor and other 
interested persons, including the Secretary of the Federal 
Communications Commission, if appropriate. The determi- 
nation will be published in the Feprrau Recister. Each de- 
termination becomes a final determination unless an appeal 
therefrom under § 626.34 is granted. 


§ 626.34 Petitions for public hearing. 


(a) The sponsor of a proposed construction project or 
any person who stated substantial aeronautical objection 
to the proposed construction in the informal aeronautical 
study may file a petition with the Administrator within 30 
days of the date of issuance of the determination, for a 
public hearing for the purpose of obtaining a formal de- 
cision of the Administrator on the matter. 


(b) Petitions under this section must be filed in tripli- 
cate and shall contain a full statement of the basis for the 
petition. 


(ec) Such petition will be ruled upon by the Administra- 
tor as to whether the substance of the petition has adequate 
foundation, and a hearing will be granted or denied on the 
basis of the Administrator’s ruling. 


§ 626.35 Effective period of Agency final determinations 
of no hazard. 


(a) Unless otherwise revised or terminated, each final 
determination that proposed construction would not be a 
hazard to air navigation under this subpart or Subpart D 
of this part will expire eighteen (18) months after its effec- 
tive date or upon abandonment of the proposed construce- 
tion, whichever may occur sooner. Where construction has 
not been commenced during the 18-month period any in- 
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terested person may petition the Administrator for (1) a 
revision of such final determination upon the development 
of new facts which alter the basis upon which the determi- 
nation was made, or (2) an extension of the effective period 
of the determination. The Administrator will provide an 
appropriate review of the petition and the facts upon which 
it is based and will revise, extend or reaffirm the determi- 
nation as indicated by his findings. 


Susparrt D—Rvtes or Pracrice 1x Hearrncs on Proposep 
Construction on ALTERATION OF STRUCTURES 


§ 626.50 Applicability of subpart. 


The provisions of this subpart shall govern all hearings 
conducted by the Federal Aviation Agency under authority 
of Titles III and X of the Federal Aviation Act of 1958 
on the proposed construction or alteration of structures 
which affect the use of the navigable airspace. 


NOTE: Any findings entered hereunder are without 
prejudice to the jurisdiction of the Federal Communica- 
tions Commission to grant or deny applications for con- 
struction permits under the Communications Act of 1934, 
as amended.t 


§ 626.51 Nature of hearing. 


Hearings conducted on the proposed construction or 
alteration of structures in order to determine the effect 
of such construction or alteration upon the safety of air- 
craft and the efficient utilization of the navigable airspace 
are purely fact-finding in nature and, therefore, are not 
subject to the provisions of sections 4, 5, 7 and 8 of the 
Administrative Procedure Act. As a fact-finding pro- 
cedure, the hearing is non-adversary and there are no 
formal pleadings or issues and no adverse parties. 


+ ‘‘Note’’ added by ‘‘ Miscellaneous Amendments’’ effective August 25, 1961 
(see below). 
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Susparr E—EsraBuisHMENT oF ANTENNA Farm AREAS 
§ 626.75 Scope and effect of subpart. 


(a) This subpart establishes antenna farm areas in which 
antenna structures may be sited for the purpose of group- 
ing such structures to localize their effect upon the use of 
the navigable airspace. The hazard criteria of § 626.12 
will not apply to structures which will be located entirely 
within the confines of an established antenna farm area. 


(b) It is the policy of the Agency to encourage the use 
of the antenna farm and the single structure multiple 
antenna concept for radio and television towers wherever 
possible. In studying proposals for the establishment of 
antenna farm areas, the Agency will give every considera- 
tion possible to the revision of aeronautical procedures 
and operations to accommodate antenna structures which 
would fulfill the broadcaster’s requirements. 


§$ 626.76 General. 


(a) An antenna farm area is an area at a specified 
geographical location with established dimensions of area 
and height where antenna towers having a common impact 
on aviation may be grouped. 


(b) Each proposal for an antenna farm area will be 
evaluated on the basis of its effect on the use of the navi- 
gable airspace. The views of the Federal Communications 
Commission with respect to the effect of the establishment 
of each proposed antenna farm area on the statutory re- 
sponsibilities of the Commission will be requested, and 
any views submitted will be granted full consideration, 
prior to the establishment of any such area. If the Com- 
mission advises that establishment of the proposed an- 
tenna farm area would interfere with its statutory re- 
sponsibilities, the proposed area will not be established.t 


+ Last sentence added by ‘‘Miscellancous Amendments’’ effective August 
25, 1961 (seo below). 
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(c) An antenna farm area will be considered for estab- 
lishment when proposed by the Agency, the Federal Com- 
munications Commission, the sponsor of a proposed 
antenna tower, or any person having a substantial interest 
in any such proposed tower.t 


* * * * ° * * ° * * 


Amendment to Part 626 


Form anp Time or Notice (amendment effective 
July 15, 1961) 


[Preamble or Introductory Statement (26 FR 6544)] 


* * * * ° * * * * * 


“In implementation of the authority granted the Ad- 
ministrator by section 1101 of the Federal Aviation Act 
to require notice of the proposed construction or alteration 
of any structure where notice would promote safety in air 
commerce, Part 626 requires in § 626.10 that notice of these 
construction proposals must be submitted to the Agency 
not less than 30 days prior to the date the construction is 
to begin or an application for a construction or broadcast 
permit is to be filed, whichever is earlier. The provision 
for 30 days advance notice was included so that the FAA 
processing of the construction proposals might be initiated 
and, in some cases completed, prior to the filing for other 
permits which the applicant might later determine should 
be revised in the light of the FAA determination. 


Several segments of the broadeast industry objected to 
this provision on the ground that the requirement for 
notice 30 days prior to the filing of an application for a 
construction permit with the Federal Communications Com- 
mission would cause them substantial hardship. The 
Agency review of the comments submitted on this point did 
not reveal a justifiable basis for the deletion of the require- 
ment. However, since the adoption of the rule, additional 
comment has been received from industry and support of 
these comments has been advanced informally by the FCC. 


As amended by ‘‘ Miscellancous Amendments’? effective August 25, 1961 
(see below). 
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The Commission has indicated that deletion of the advance 
notice provision should not operate to the detriment of 
either the Agency or the Commission. From the FCC 
representations, it appears that applications for construc- 
tion permits filed with the Commission and Notices of con- 
struction proposal filed with the Agency may be processed 
concurrently without adversely affecting the proper dis- 
charge of the statutory responsibilities of the two federal 
agencies, 


The considerations applicable to our conclusion regard- 
ing FCC applications do not exist with respect to applica- 
tions for other types of permits with other government 
bodies. The possible difficulties in effecting necessary 
coordination with the many political subdivisions below the 
federal level requires that we retain the provision for ad- 
vance notice in all other cases. Accordingly, this re- 
vision is limited to notices for structures requiring FCC 
approval.’’ 


Further Amendments to Part 626 
MiscELLaNEous AMENDMENTS (effective August 25, 1961) 
[Preamble or Introductory Statement (26 FR 8171)] 


Part 626 was adopted on June 12, 1961 (26 F.R. 5287), 
to establish requirements for notification to the Federal 
Aviation Agency of proposed structures which would pro- 
ject into the navigable airspace, provide criteria and pro- 
eedures for determining the effect of such structures on 
air navigation, and provide for the establishment of an- 
tenna farm areas where tall towers could be grouped to 
lessen their impact on the use by aircraft of the navigable 
airspace. 


The adoption of Part 626 was accompanied and followed 
by discussions with the Federal Communications Commis- 
sion to coordinate FAA operations under the new regula- 
tions with the activities of the Commission in the issuance 
of construction permits for antenna towers under the Com- 


P.A. 38 


(c) An antenna farm area will be considered for estab- 
lishment when proposed by the Agency, the Federal Com- 
munications Commission, the sponsor of a proposed 
antenna tower, or any person having a substantial interest 
in any such proposed tower.t 


Amendment to Part 626 


Form anp Time or Notice (amendment effective 
July 15, 1961) 


[Preamble or Introductory Statement (26 FR 6544)] 


° * * ° ° * * . * * 


“In implementation of the authority granted the Ad- 
ministrator by section 1101 of the Federal Aviation Act 
to require notice of the proposed construction or alteration 
of any structure where notice would promote safety in air 
commerce, Part 626 requires in § 626.10 that notice of these 
construction proposals must be submitted to the Agency 
not less than 30 days prior to the date the construction is 
to begin or an application for a construction or broadcast 
permit is to be filed, whichever is earlier. The provision 
for 30 days advance notice was included so that the FAA 
processing of the construction proposals might be initiated 
and, in some eases completed, prior to the filing for other 
permits which the applicant might later determine should 
be revised in the light of the FAA determination. 


Several segments of the broadcast industry objected to 
this provision on the ground that the requirement for 
notice 30 days prior to the filing of an application for a 
construction permit with the Federal Communications Com- 
mission would cause them substantial hardship. The 
Agency review of the comments submitted on this point did 
not reveal a justifiable basis for the deletion of the require- 
ment. However, since the adoption of the rule, additional 
comment has been received from industry and support of 
these comments has been advanced informally by the FCC. 


+As amended by ‘‘ Miscellancous Amendments’? effective August 25, 1961 
(see below). 
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The Commission has indicated that deletion of the advance 
notice provision should not operate to the detriment of 
either the Agency or the Commission. From the FCC 
representations, it appears that applications for construc- 
tion permits filed with the Commission and Notices of con- 
struction proposal filed with the Agency may be processed 
concurrently without adversely affecting the proper dis- 
charge of the statutory responsibilities of the two federal 
agencies. 


The considerations applicable to our conclusion regard- 
ing FCC applications do not exist with respect to applica- 
tions for other types of permits with other government 
bodies. The possible difficulties in effecting necessary 
coordination with the many political subdivisions below the 
federal level requires that we retain the provision for ad- 
vance notice in all other cases. Accordingly, this re- 
vision is limited to notices for structures requiring FCC 
approval.’’ 


° * * 


Further Amendments to Part 626 
MISCELLANEOUS AMENDMENTS (effective August 25, 1961) 
[Preamble or Introductory Statement (26 FR 8171)] 


Part 626 was adopted on June 12, 1961 (26 F.R. 5287), 
to establish requirements for notification to the Federal 
Aviation Agency of proposed structures which would pro- 
ject into the navigable airspace, provide criteria and pro- 
eedures for determining the effect of such structures on 
air navigation, and provide for the establishment of an- 
tenna farm areas where tall towers could be grouped to 
lessen their impact on the use by aircraft of the navigable 
airspace. 


The adoption of Part 626 was accompanied and followed 
by discussions with the Federal Communications Commis- 
sion to coordinate FAA operations under the new regula- 
tions with the activities of the Commission in the issuance 
of construction permits for antenna towers under the Com- 
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munications Act of 1934. The amendments which follow 
implement the conclusions reached in those discussions. 


For a number of years the FCC Rules have exempted 
from their requirements for special aeronautical study all 
antenna structures of 20 feet or less in height. The Com- 
mission advises that operations under this exemption have 
been advantageous to both Government and industry. An 
Agency review has disclosed that exclusion of this type of 
structure from the application of Part 626 should not dero- 
gate the performance of the Agency functions under the 
Federal Aviation Act. Accordingly, Part 626 is amended 
herein to except antennas not exceeding 20 fect in height. 
A minor amendment is also being adopted at this time to 
except certain air navigation aids and related devices. 


The FAA-FCC discussions underscored the existence of 
uncertainty in the broadcast industry with respect to the 
effect on FCC jurisdiction of the Agency findings made 
subsequent to the hearings held under Subpart D. These 
hearings are conducted to determine the effect of proposed 
structures upon the safety of aircraft and the efficient utili- 
zation of the navigable airspace. The findings made form 
the basis for a determination as to whether a proposed 
structure would, in fact, result in a hazard to air naviga- 
tion. While we regard this determination as a final one on 
the question of air hazard, our findings should not be con- 
strued to prejudice the exercise by the Commission of its 
statutory jurisdiction, particularly its authority to deter- 
mine whether a construction permit for such a structure 
should be issued. Accordingly, we are promulgating an 
expression of our opinion on this point. This conclusion 
should not be interpreted as an attempt to settle any justi- 
ciable rights which may be the subject of later controversy. 
Any individual who believes an FAA or FCC action has 
deprived him of one or more rights may apply, of course, 
to the appropriate court for a review and decision on the 
matter. 
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In the adoption of the regulations providing for the 
establishment of antenna farm areas, a provision was in- 
cluded under which the views of the Federal Communica- 
tions Commission would be considered prior to establish- 
ment of a particular farm area. In order to remove any 
doubt regarding the weight which this Agency would give 
those views, an amendment is made here to state spe- 
cifically that a proposed antenna farm area will not be 
established if the FCC advises that the establishment would 
interfere with its statutory responsibilities. Similarly, 
while the FAA would consider the establishment of any 
farm area when proposed by the FCC, Part 626 did not 
expressly reveal this in its original form. Consequently, 
it is now being revised to include the Federal Communica- 
tions Commission in the list of those agencies which may 
propose the establishment of an antenna farm area. 


Since these amendments either reduce a burden on the 
public or are editorial in nature, notice and public pro- 


eedure hereon are unnecessary and they may be made 
effective immediately. 


In consideration of the foregoing, Part 626 of the regu- 
lations of the Administrator is hereby amended as fol- 
lows: 

* * s 


Part 77—Notice of Construction or Alteration Affecting 
Navigable Airspace [New]; 


* iJ * * * & * J . . 
§ 77.37 Headquarters review and issue of determination. 


(a) Based on its review and analysis of the report made 
under § 77.35, the Obstruction Evaluation Branch evaluates 
each construction or alteration proposal as to its effect on 
the safe and efficient use of airspace by aircraft. The Chief 
of that Branch issues a determination as to whether it 
would be a hazard to air navigation, including appropri- 


+ Part 77 became effective on December 12, 1962 as part of Subchapter E 
[New] of Chapter I of Title 14 of the Codo of Federal Regulations. It 
superseded Part 626, 
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ate findings. He sends copies of the determination to the 
sponsor of the construction or alteration and each other 
interested person (including the Secretary of the Federal 
Communications Commission, if appropriate), and pub- 
lishes it in the Federal Register. 


(b) A determination made under this section is final 
unless an appeal from it is granted under $77.89 [sic]. 


$77.39 Petitions for public hearing. 

(a) The sponsor of any proposed construction or alter- 
ation, or any person who stated a substantial aeronautical 
objection to it in the study made under § 77.35 may petition 
the Administrator, within 30 days after the date the de- 
termination is issued under § 77.39, for a public hearing to 
obtain a formal decision of the Administrator on the 


matter. 

(b) The petition must be in triplicate and must contain 
a full statement of the basis for it. 

(c) The Administrator determines whether there is ade- 
quate grounds for the substance of the petition and grants 
or denies a hearing on that basis. 


§ 77.41 Effective period of determination of no hazard. 


(a) Unless it is otherwise revised or terminated, each 
final determination, made under this subpart or Subpart E 
of this Part, that proposed construction or alteration would 
not be a hazard to air navigation, expires 18 months after 
its effective date or upon the date the proposed construc- 
tion or alteration is abandoned, whichever is earlier. 

(b) In any case where the proposed construction or 
alteration has not been started during the 18-month period 
any interested person may petition the Administrator to— 


(1) Revise the final determination based on new 
facts that alter the basis upon which the determina- 
tion was made; or 


(2) Extend the effective period of the determination. 
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(c) The Administrator provides an appropriate review 
for each petition and the facts upon which it is based, and 
revises, extends, or reaffirms the determination as indi- 
cated by his findings. 


Suspartr E—Rvuues oF Practice ror HEarixes UNDER 
Suspart D 


$77.51 Scope. 


This subpart applies to hearings held by the FAA under 
Titles III and X of the Federal Aviation Act of 1958 (49 
U.S.C. Subchapters III and X), on proposed construction 
or alteration that affects the use of navigable airspace. 


$77.53 Nature of hearing. 


Sections 4, 5, 7, and 8 of the Administrative Procedure 
Act (5 U.S.C. 1003, 1004, 1006, and 1007) do not apply to 
hearings held on proposed construction or alteration to de- 
termine its effect on the safety of aircraft and the efficient 


use of navigable airspace because those hearings are fact- 
finding in nature. As a fact-finding procedure, each hear- 
ing is nonadversary and there are no formal pleadings or 
issues and no adverse parties. 


e * * * * ° * e * 7 


Senate Report No. 1811, July 9, 1958 


* * * ° * * * ° * * 


The Committe on Interstate and Foreign Commerce, to 
whom was referred the bill (S. 3880) to create an inde- 
pendent Federal Aviation Agency, to provide for the safe 
and efficient use of the airspace by both civil and military 
operations, and to provide for the regulation and promo- 
tion of civil aviation in such manner as to best foster its 
development and safety, having considered the same, re- 
port favorably thereon with amendments and recommended 
that the bill as amended do pass. 
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I. Summary or THE BILL 


The present measure, to be cited as the Federal Aviation 
Act of 1958, reenacts the Civil Aeronautics Act of 1938 
substantially changed to create a separate Federal Avia- 
tion Agency. The Administrator of the new Agency (1) 
would be given full responsibility and authority for the 
advancement and promotion of civil aeronautics generally, 
including the promulgation and enforcement of safety 
regulations, and (2) would be charged with the manage- 
ment of the national airspace, including responsibility for 
prescribing air traffic rules and for the development and 
operation of air navigation facilities. Appropriate mili- 
tary participation in the latter function is also provided 
for. 


In addition, the bill makes technical and perfecting 
amendments in existing aviation law, to conform to the 
new organization. 


TI. Trre-sy-Tirrte SumMarY 


Title I. General provisions: Contains no important 
changes in existing law. The list of definitions has been 
amended in several respects to accommodate substantive 
changes made by the proposed act, to reflect current judi- 
cial interpretations, or to delete obsolete material. 


e ° * ° ° * * * * * 


Title III. Organization of Agency and powers and duties 
of Administrator: Is almost entirely new. It establishes 
a new Federal Aviation Agency under the direction of a 
civilian Administrator and a Deputy Administrator who 
may be a member of the Armed Forces. Both shall be 
appointed by the President, by and with the advice and 
consent of the Senate. 


The Administrator is empowered to regulate the use of 
the navigable airspace; to acquire, establish, operate, and 
improve air navigation facilities; to prescribe air traffic 
rules for all aircraft; and to conduct related research and 
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development activities. In addition, his approval would 
be required for the location or substantial alteration of any 
military or civilian airport, or rocket or missile site, in- 
volving the expenditure of Federal funds. Prior notice 
to him would also be required for the construction of any 
other landing area. Provision is made for exceptions and 
for a general exemption from the Administrator’s air 
traffic control powers in case of a military emergency. 


Tn the exercise of these functions the Administrator is to 
be assisted by a staff of military personnel. The President 
may also transfer military air traffic control functions and 
personnel to the Agency. Provision is made for future 
reports to Congress on the effective employment of mili- 
tary staff personnel as well as with regard to special prob- 
lems involving the status of operational personnel. A 
special study on legislation for wartime operations is also 
called for . 


Title III also extends appropriate administrative powers 


and duties to the Administrator including provisions for 
the employment, training, and transfer of personnel; for 
delegation of functions; acquisition and transfer of prop- 
erty and appropriations; collection of information; con- 
duct of hearings and investigations; and publication of 
required reports. 


e * * ° * * * * . s 
Title XII. Miscellaneous: Contains no substantial re- 
vision of sections dealing with hazards to air commerce, 
the applicability of international agreements, and use of 
documents filed. 
e * * e a s se « ° 
III. Tur Neep ror New Aviation LEGISLATION 
A. THE NEW FRONTIER 
* * e e * * * * e 
Twenty years ago the airplane still played an essentially 
supplementary, or exceptional, role in our economy. To- 
day, aviation is ‘‘big business’’ with our Nation’s airways 
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serving as principal arties of commerce and recreation. 
With the imminent advent of civil jet operations we will 
take another giant step in the ever-greater exploitation of 
this buoyant resource aloft. The steady advance of the 
American frontier has never halted; it is now merely pro- 
ceeding in a new direction. And, unfortunately, the fron- 
tier still appears to be as much in need of law and order 
as ever. 


B. DIFFUSION OF FEDERAL REGULATION 


As pointed out by Stuart Tipton, president of the Air 
Transport Association, aviation is unique among transpor- 
tation industries in its relation to the Federal Government 
—it is the only one whose operations are conducted almost 
wholly within the Federal jurisdiction, and are subject to 
little or no regulation by States or local authorities. Thus, 
the Federal Government bears virtually complete responsi- 
bility for the promotion and supervision of this industry 
in the public interest. How well has this responsibility 
been discharged? 


Your committee would not answer this question favor- 
ably in view of the following paradoxical development: 


While the problems and stresses inevitably brought 
about by the rapid growth of civil aviation and increased 
airways utilization have become ever more concentrated 
and acute, the authority to deal with them has become 
correspondingly more scattered and diffused. 


° * * ° ° * * LJ * * 


Subordination and coordination 


The Civil Aeronautics Administration retained the re- 
sponsibility for day-to-day management of the skyways, 
and thus was the one agency whose voice was most to be 
heeded in planning the expansion and modernization of 
aviation facilities. However, buried deep in the Depart- 
ment of Commerce, a conscientious Administrator’s pleas 


P.A. 47 


for even a minimum of urgently required improvements 
were too often ignored or overruled by disinterested or 
preoccupied departmental superiors or by economy-minded 
budget officials. 


As a result of these developments, it is fair to say that 
during the critical postwar period proper development 
planning for civil aeronautics was often stifled by subordi- 
nation to other interests or neutralized in the process of 
coordination. 


C. THE AIR TRAFFIC CONTROL CRISIS 


Nowhere did the twin evils of subordination and coordi- 
nation produce more unfortunate results than in the highly 
critical field of air-traffic control and air-navigation-facil- 
ities planning. With an increasing number of faster planes 
crowding our airways each year, making general reliance 
on the old flight rule of ‘‘see and be seen’’ ever more 


hazardous, the need to revamp completely our outmoded 
traffic-control system became acute. Yet, year after year, 
CAA’s requests for funds to buy long-range radar and other 
equipment necessary to permit a higher degree of positive 
traffic control were denied by the Department of Commerce 
or the Bureau of the Budget. 


At the same time, it became obvious that a modern elec- 
tronic system of control would require joint civil-military 
planning. Coordination in this area—the development of 
a so-called ‘‘common system’’—was largely the responsi- 
bility of an Air Navigation Development Board composed 
of representatives from the Departments of Commerce and 
Defense, each department exercising a veto. One of chief 
results of this type of ‘‘coordination’’ was the now famous 
TACAN-VOR/DME fiasco which involved the expenditure 
of millions of dollars for the planning and development of 
a military air-navigation system that was essentially in- 
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compatible with the system being developed by civil 
authorities. 


As a direct result of these circumstances, the bleak fact 
is that our airways-control system is largely inadequate for 
present civil and military needs. This is the price we are 
now paying for years of diffusion, confusion, and a bar- 
gain-basement approach to the problems of aeronautical 
development. 


TV. BackcrounpD or THE PRESENT MEASURE 
A. RECENT STUDIES 


Fortunately, in the past 2 or 3 years, there has come 
about a wide-spread recognition of the inadequacy of avia- 
tion planning. * * * 

In the executive branch a review of aviation-facilities 
problems was undertaken in 1955 by William B. Harding 
for the Bureau of the Budget. As a result of his recom- 


mendations the President appointed Gen. Edward C, Curtis 
to undertake a comprehensive study of how to bring about 


unified facilities planning. ° * * 


The most significant part of the Curtis report, however, 
was its recognition of broader organizational deficiencies 
and its confirmation of the need—a need which was pre- 
viously recognized in the Congress—for establishment of 
an independent Federal Aviation Agency with plenary 
authority over the Nation’s airspace into which would be 
consolidated all essential acronautical management func- 
tions. This proposal thus finally came to grips with the 
obvious fact that proper long-term solutions to the tech- 
nical problems of aviation development can be achieved 
only within the framework of a new, adequately empowered 
governmental organization. 
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B. LEGISLATION NEEDED NOW 


It is unfortunate that positive action for creating a cen- 
tral aviation authority is only now being undertaken. The 
period of grace, the time for relaxed planning and reorgan- 
ization, has long since run out. In June of 1956, with the 
collision of two heavily laden airliners over the Grand 
Canyon, followed more recently by midair collisions in- 
volving military jets and civilian aircraft over Las Vegas, 
Nev., and Brunswick, Md., we began to reap the dire fruits 
of delay in providing the essentials of proper airways 
management. And to judge from a late bulletin from the 
Civil Aeronautics Board, indicating that there were a total 
of 971 reported near misses aloft during 1957, we should 
be thankful indeed that the harvest has not been greater. 


It was for this reason that your committee, in recom- 
mending the airways-modernization bill of last year, in- 
serted a provision calling for the submission by January 
of 1959 of draft legislation to implement the Curtis pro- 
posal for a Federal aviation agency instead of deferring 
action for an additional 2 years as originally provided in 
the draft of that bill submitted by the administration. Now, 
however, all are convineed that the need for action is too 
urgent to admit of any further delay. This opinion was 
emphatically echoed by all who testified at the hearings 
on the present measure. 


C. COMMITTEE ACTION ON s. 3880 


The present legislation was introduced on May 21 by 
Senator Monroney, chairman of the Aviation Subecommit- 
tee, and has bipartisan cosponsorship by 33 other Members 
of the Senate. A companion measure has also been intro- 
duced in the House of Representatives by Congressman 
Oren Harris, chairman of the Committee on Interstate and 
Foreign Commerce. 
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A discussion of the more significant executive recom- 
mendations adopted in the committee amendment being 
reported is given below. Also included as an appendix to 
this report is the text of the President’s message of 
June 13. 


° * * * ° ° ° s e oe 
V. Discussion or PrrncrpaL PRovIsIONS 


The present legislation attempts to correct two funda- 
mental deficiencies which now exist in the exercise of our 
Federal Government’s responsibility for aviation matters. 
Discussed in a previous section, these two shortcomings 
may be stated as follows: 


(1) Diffusion of authority for the general regulation of 
civil aeronautics together with a subordination of aviation 
interests within the Government; and 


(2) Lack of clear statutory authority for centralized air- 


space management and essentially related activities. 


The way in which S. 3880 meets each of these problems 
will be discussed in turn, followed by a review of the pill’s 
provision for military participation. 


* * * * * * ° * e ° 


B. CENTRALIZED AIRSPACE MANAGEMENT 


As indicated in a preceding section of this report, the 
most urgent need in aviation today is for the prompt de- 
velopment and institution of a system of air-traffic control 
which will insure the utmost degree of safety for all air- 
space users, civil and military alike. Your committee has 
suggested that part of the reason why such a system is not 
yet operating is because responsibility for its planning has 
until quite recently been scattered among a plethora of 
interagency committees and boards instead of being con- 
centrated in one overall authority. But it should also be 
stated that this situation has been made almost inevitable 
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by the lack of any clear provision in present law for unified 
control of our national airspace. 


A diminishing resource 


The question of airspace management, which includes 
within it the twin problems of air-traffie control and air- 
navigation-facilities development, was hardly conceived at 
the time our present basic aviation statutes, the Civil Aero- 
nautics Act of 1938 and the Air Commerce Act of 1926, 
were enacted. 


The problem presented by this recent overcrowding of 
the airspace is difficult if not impossible of adequate solu- 
tion within the framework of present aviation statutes. 
The principal statutory grant of authority for airspace 
assignment is contained in section 4 of the Air Commerce 
Act of 1926 which gives the President power to establish 
airspace reservations within which flight may be prohibited 


or restricted. No comparable grant has ever been made to 
the Civil Aeronautics Board, although section 601 (a) (7) 
of the Civil Aeronautics Act does permit that body to issue 
air traffic rules. However, even in this respect the Supreme 
Court, in United States v. Causby (328 U.S. 256, 258), in- 
terpreting Cameron v. Civil Aeronautics Board (140 F. 2d 
482), raised the question whether such rules are binding 
upon military aircraft in all cases. Furthermore, until 
the passage last year of the Airways Modernization Act 
the law was completely silent on the question of unified 
development of air navigation facilities. 


Until quite recently, all matters involving the use of air- 
space were referred to the Airspace Panel of the inter- 
agency Air Coordinating Committee, a group first set up 
by Executive order in 1946, with representatives of the 
Army, Navy, Air Force, Post Office, Treasury, and Com- 
merce Departments, as well as from the Civil Aeronautics 
Board and the Federal Communications Commission—all 
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agencies with any interest whatever in airspace utilization. 
It should be unnecessary to note that all the evils inherent 
in a system of interagency coordination mentioned in sec- 
tion II of this report were present in full force in the Air 
Coordinating Committee. Perhaps the best comment on 
the deficiencies of airspace management by this group was 
contained in a draft release issued by the Civil Aeronautics 
Board in July of 1957 proposing the establishment of new 
airspace allocation procedures: 


Growing conflicts between the establishment of airways 
and actual or contemplated military training and prac- 
tice areas have made designation of airspace time- 
consuming and contentious * * * it is now apparent 
that it (the ACC) cannot cope with the complex prob- 
lem of diminishing airspace on the one hand and in- 
creased need for airspace on the other. Compromises 
resulting from the need to obtain unanimous agrec- 
ment have not always been in the public interest. 


Now, after long and arduous negotiation with military 
authorities, the Civil Aeronautics Board has recently issued 
a rule delegating to the Civil Aeronautics Administrator 
control over airspace allocation, and tightening up the 
military exception clause in the air traffic rules. The Board 
is to be complimented for its apparent success in asserting 
something like unified control in these matters. However, 
it must be recognized that this action rests for the most 
part upon the shifting sands of legal ambiguity. 


Plenary airspace control 


The present legislation proposes to clear away this am- 
biguity once and for all by vesting unquestionable authority 
for all aspects of airspace management in the Administra- 
tor of the new Agency. The ‘heart’? of the proposed Fed- 
era] Aviation Act is contained in section 307 (a) 


* * * * * * e * se 
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The Administrator is also given plenary authority in the 
matter of air traffic rules, as well as for the development 
and operation of air navigation facilities. The functions of 
the Airways Modernization Board would be transferred to 
the new Agency. Section 4 of the Air Commerce Act would 
be repealed. 


Your committee believes that these provisions are of the 
utmost significance in making possible a truly safe and 
effective airspace regime. 


Independent decision making 


The splintering of airspace management in the past 
through committee and panel negotiation has already been 
discussed. It is one of the evils which this bill is designed 
to climinate. As indicated above, it is for this reason that 
the bill proposes to vest in a single Administrator plenary 
authority for airspace management. If such authority is 
once again fractionalized and made subject to committee 


or panel decision, the evil will only be continued. 


* * * * * * ° * ° ° 


It is fully expected, of course, that the Administrator 
will consult with other Government agencies in aviation 
matters which are of common concern. He will be avail- 
able for service as an aviation expert where joint action 
or consultation with other interested departments or 
agencies of the Government is called for. Moreover, in 
areas in which he has been authorized to act with special 
authority, he will naturally confer with his own staff of 
experts, including military personnel assigned to the 
Agency. In this latter regard, the final action of the Ad- 
ministrator is expected to be both informed and consider- 
ate of the national interest. This section, therefore, is 
designed not to encourage arbitrary action but rather to 
prevent the abdication or the frustration of the special 
power which the Congress proposes to entrust to an in- 
formal Administrator. 
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Airport site control 


Effective airspace management and planning is not a 
matter involving airborne craft alone. As a natural corol- 
lary it also involves the location of new airports, missile 
sites, etc., whose landing patterns or other airspace re- 
quirements may conflict with the present usage of air- 
space. ** * 


Thus, section 308 provides, in substance, that no Federal 
funds shall be expended for the construction or substantial 
alteration of civil or military airports, missile sites, etc., 
until the location, plans, and layouts thereof have been 
approved by the Administrator. Civil airports receiving 
Federal funds, have been under such restriction since 1938, 
the date of the enactment of the existing Civil Aeronautics 
Act. The Dill, therefore, merely extends to military air- 
ports the identical review of airport locations which has 
been uniformly practiced with reference to nonmilitary 
airports for two decades. With respect to civil airport 
construction which does not involve the expenditure of 
Federal funds, the bill would require that reasonable notice 
be given to the Administrator so that he might advise as 
to the effects of such construction upon properly planned 
airspace allocations and air navigation patterns. 


* * * * * * ° * i e 


The need for the Administrator’s authority in this area 
is obvious. The responsibility for effective planning for 
airspace allocation and air traffic safety would be negated 
by preventing the Administrator from exercising an effec- 
tive reviewing function over the location of airports. A 
scrambled situation could develop in the pattern of civil 
and military airports and related facilities without the 
necessary coordination which the bill proposes to entrust 
to the Administrator. Air safety is already threatened in 
some areas of the United States through unwise locations 
of civil and military airports and unless authority is 
centralized this situation could undermine the principal 
purpose of this bill. 


* e e e e ° o 
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Substantive changes made by your committee in the bill 
as originally introduced were principally those recom- 
mended by the executive branch in the proposals submitted 
during the course of committee hearings. These proposals 
are summarized in the President’s message which is re- 
printed as an appendix to this report. The bill as reported 
differs from the executive proposals in only two important 
respects. As previously mentioned, the bill provides for 
a measure of positive control by the Administrator over 
the location of future military airfields and missile sites. 
Second, the bill retains primary responsibility for the con- 
duct of accident investigations in the Civil Aeronautics 
Board, whereas the executive agencies recommended that 
the Administrator be responsible for the field work phase 
of investigations. 


° * * . . 
AprenDix A 
Tue Ware House. 
To the Congress of the United States: 


Recent midair collisions of aircraft, occasioning tragic 
losses of human life, have emphasized the need for a system 
of air traffic management which will prevent, within the 
limits of human ingenuity, a recurrence of such accidents. 


Tn this message, accordingly, I am recommending to the 
Congress the establishment of an aviation organization in 
which would be consolidated among other things all the 
essential management functions necessary to support the 
common needs of our civil and military aviation. 


e * e * * * * * * ° 


A fully adequate and lasting solution to the Nation’s air 
traffic management problems will require a unified ap- 
proach to the control of aircraft in flight and the utilization 
of airspace. * * * 


The concept of a unified Federal Aviation Agency 
charged with aviation facilities and air traffic management 
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functions now scattered throughout the Government has 
won widespread support in the Congress and among pri- 
vate groups concerned with aviation. 


In accordance with this congressional directive, it had 
been my intention to submit recommendations for a Federal 
Aviation Agency to the Congress early in the next session. 
The recent Maryland collision has made it apparent, how- 
ever, that the need for action is so urgent that the consoli- 
dation should be undertaken now. 


I therefore recommend that the Congress enact at the 
earliest practicable date legislation establishing a Federal 
Aviation Agency in the executive branch of the Govern- 
ment and that the new Agency be given the powers required 
for the effective performance of the responsibilities to be 
assigned to it. 


* * * * * . ° * e e 


I recommend that the Federal Aviation Agency be given 
full and paramount authority over the use by aircraft of 
airspace over the United States and its territories except 
in circumstances of military emergency or urgent military 
necessity. 


To assure maximum conformance with the plans, policies 
and allocations of the Administrator with respect to air- 
space, I recommend that the legislation prohibit the con- 
struction or substantial alteration of any airport or missile 
site until prior notice has been given to the Administrator 
and he is afforded a reasonable time to advise as to the 
effect of such construction on the use of airspace by 
aircraft. 


Dwicut D. E1sENHOWER. 


Tue Waite House, June 13, 1958. 


Appenpix B 


The following documents were prepared by the com- 
mittee staff for the use of the committee, and are repro- 
duced here for the convenience of the Members of the 
Senate. 


CoMPARISON OF PRESMENTIAL RECOMMENDATIONS AND 
Provisions or CommMirreE AMENDMENT 


1. Creation of Federal Aviation Agency 


“<T therefore recommend that the Congress enact at the 
earliest practicable date legislation establishing a Federal 
Aviation Agency in the executive branch of the Govern- 
ment and that the new Agency be given the powers re- 
quired for the effective performance of the responsibilities 
to be assigned to it.’’ 


Corresponds to original proposal in S. 3880, retained in 
committee amendment. 


* * * * * * e s 


12. Paramount authority over use of airspace 


“T recommend that the Federal Aviation Agency be 
given full and paramount authority over the use by air- 
craft of airspace over the United States and its territories 
except in circumstances of military emergency or urgent 
military necessity.’’ 


Provided for in original S.3880 and retained in commit- 
tee amendment. Provision for deviation from air traffic 
rules in the event of military emergency included, as rec- 
ommended by the President, giving statutory sanction to 
present provisions of CAB rules. 


13. Location of airports 


“To assure maximum conformance with the plans, 
policies and allocations of the Administrator with respect 
to airspace, I recommend that the legislation prohibit the 
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construction or substantial alteration of any airport or 
missile site until prior notice has been given to the Admin- 
istrator and he is afforded a reasonable time to advise as 
to the effect of such construction on the use of airspace 
by aircraft.” 


Involves change in the original provisions of S. 3880. 
Provisions of S. 3880 as to military airports are retained, 
with some modification and clarification, by the committee 
amendment and specific language recommended by the 
President rejected. Provision for notice adopted by com- 
mittee amendment with respect to private airports in en- 
forcing expenditure of Federal funds in lieu of original 
provision of S. 3880 on this subject. 


Proposep CoMMITTEE AMENDMENT TO S. 3880 
* * e * e . i] ° * ° 


A title-by-title summary of the salient provisions is as 
follows: 


Title I. General provisions 


No substantial change in existing law. Declaration of 
congressional policy is divided into two sections to govern 
both the Board and the new agency. Certain definitions 
have been modernized as contained in original bill and also 
as recommended by the Administration. 


Title III. Organization of Agency and powers and duties 
of Administrator 


Creates new Federal Aviation Agency to be headed by 
civilian Administrator, assisted by a Deputy Administrator 
who may be a member of the Armed Forces; provides for 
participation by military personnel in certain policymaking 
functions by direct assignment to the agency under agree- 
ments with the Department of Defense. 


P.A. 59 


Gives Administrator authority for civil and military use 
of airspace, operations of air navigation facilities, promul- 
gation of air traffic rules, expenditure of Federal funds for 
civil and military airports and research and development 
in air traffic control and navigation. 


Title XI. Miscellaneous 


Reenacts present law without significant change. 


House of Representatives Report No. 2360 
August 2, 1958 

The Committee on Interstate and Foreign Commerce, to 
whom was referred the bill (S. 3880), to create a Civil Aero- 
nautics Board and a Federal Aviation Agency, to provide 
for the regulation and promotion of civil aviation in such 
manner as to best foster its development and safety, and 
to provide for the safe and efficient use of the airspace by 
both civil and military aircraft, having considered the 
same, report favorably thereon with amendments and 
recommend that the bill as amended do pass. 


PURPOSE OF LEGISLATION 


The principal purpose of this legislation is to establish 
a new Federal agency with powers adequate to enable it 
to provide for the safe and efficient use of the navigable 
airspace by both civil and military operations. 


Therefore, it proposes to establish a separate Federal 
Aviation Agency with the powers described below. The 
new Agency would replace the present Civil Aeronautics 
Administration. 


The Administrator of the new Federal Aviation Agency 
(1) would be given full responsibility and authority for the 
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advancement and promotion of civil aeronautics generally, 
including the promulgation and enforcement of safety 
regulations, and (2) would be charged with the manage- 
ment of the national airspace, including responsibility for 
establishing and enforcing air traffic rules and for the de- 
velopment and operation of air-navigation facilities. Ap- 
propriate military participation in the Agency is provided. 


* * e * ° * * ° * * 


The new Federal Aviation Agency would be headed by 
a civilian Administrator with plenary authority to— 


(a) Allocate airspace and control its use by both 
civil and military aircraft; 

(b) Make and enforce air traffic rules for both civil 
and military aircraft; 


(c) Develop and operate a common system of air 
navigation facilities for both civil and military aircraft ; 


(d) Make and enforce safety regulations governing 
the design and operation of civil aircraft. 


BackcRrounpd OF LEGISLATION 


This is not hastily conceived legislation. Airspace use 
and airsafety problems have been under consideration for 
a long time by this committee and the Senate Committee 
on Interstate and Foreign Commerce. 


The magnitude and critical nature of the problem came 
first to general public notice, perhaps, as a result of the 
midair collision of two airliners over Grand Canyon on 
June 30, 1956, when 128 lives were lost. Following this 
disaster were fatal air crashes between civil and military 
aircraft operating under separate flight rules established 
in the Civil Air Regulations. 


* ® e * e * ° e * ° 
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Division or ResPonsrIBILiry 


Divided authority over airspace use forced the executive 
branch to resort to the committee method to solve, or at- 
tempt to solve, conflicts over airspace allocations. In 1946, 
Executive Order 9781 created the Air Coordinating Com- 
mittee. This Committee, which can act only by unanimous 
consent, come to play an important role in airspace control, 
and diluted further the role of the Civil Aeronautics Ad- 
ministration and the Civil Aeronautics Board. 


Under this system, airspace has been assigned on a 
case-by-case basis often resulting in delays and patchwork 
solutions to many critical airspace problems. For example, 
this Committee, in its investigation of the Grand Canyon 
accident, found that establishment of an airway over the 
heavily traveled route over Grand Canyon was being de- 
layed by objections of the military made through an Air 
Cordinating Committee panel. 


Clearly an agency is needed now to develop a sound 
national policy regarding use of navigable airspace by all 
users—civil and military. This agency must combine under 
one independent administrative head functions in that field 
now exercised by the President, the Department of De- 
fense, the Department of Commerce, and the Civil Aero- 
nautics Board. 


It is also intended by this bill to eliminate divided re- 
sponsibility and conflicts of interest that exist in other 
areas, particularly conflicts between civil and military 
agencies in the field of electronic aids to air navigation. 


* * e * * * ° ° * 


Neep ror LEGISLATION 


Feeling the need for immediate action following the 
recent tragic air accidents, the chairman of this committee 
and Senator Monroney, chairman of the Subcommittee on 
Aviation of the Senate Committee on Interstate and For- 
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eign Commerce, introduced identical bills, H.R. 12616 and 
S. 3880 in the House and Senate, respectively, proposing 
a far-reaching reorganization of Federal airspace control 
activities. 

° a ° * * s s * * e 


As introduced, H.R. 12616 proposed to: 


1. Create a Federal Aviation Agency, an independent 
agency, directly responsible to the President and the Con- 
gress, headed by a single civilian administrator with prior 
aviation experience. 


2. Give the Administrator authority to regulate the use 
of all airspace over the United States by both civil and 
military aircraft, and to establish and operate a unified 
system of air-traffic control. 

. * e * * * e e * * 

5. Transfer to the new Agency the present responsibility 
of the Civil Aeronautics Board for making and enforcing 
air safety rules, with provision for appeal to the Board 
from orders of the Administrator in certain instances. 


Sarety RuLeMakinc AUTHORITY 
* * J * e * e ° ° ° 
How to insure the maximum possible safety and effici- 


ency under proper regulations, impartially enforced, is one 
of the major problems in connection with this legislation. 


Tt is a problem that has received the most careful con- 
sideration of this committee. 


In giving consideration to these problems, the committee 
received views and suggestions from various segments of 
civil aviation, and from representatives of Government 
agencies concerned with both civil and military aviation. 


Agreement was expressed regarding the need for a new 
agency to develop and operate a single system of air traffic 
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control for joint use civil and military aviation—a so-called 
common system. There was disagreement, however, over 
how much safety rulemaking authority should be given this 
new agency. 


Representatives speaking for the executive branch recom- 
mended that the new agency be given full safety rulemak- 
ing authority without review by the Civil Aeronautics 
Board, to avoid duplication of effort and a division of 
authority that could result in further confusion over 
responsibility. 


This position also was supported by the Air Transport 
Association and the General Aviation Facilities Planning 
Group, representing all civil fying other than the scheduled 
airlines and the large irregular carriers. 


Tt is the intent of the legislation that the Administrator 
shall discharge his rulemaking powers in a fair and im- 
partial manner to promote the public interest and to pro- 
vide for the national defense. It is intended that these 
powers shall be exercised in accordance with constitutional 
and statutory safeguards applicable to other agencies of 
the Government that have been granted similar rulemaking 
authority by the Congress. 


e * * * e ° * * 


Miurrary Parricreation in New AGENCY 


The question of the extent and nature of military par- 
ticipation in the new agency was perhaps the most difficult 
one faced by the committee. Integration of Department of 
Defense activities in the field of air traffic contro] into the 
new agency is important in the interest not only of the 
efficient use of air space, with its important national de- 
fense connotations, but is urgently needed for reasons of 
governmental economy. 


* ° * * e e 
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Muurrary AmPorts 


The section dealing with military airports and missile 
bases is of vital importance. 


The implications of the section are more far reaching 
than might be apparent. The location and runway layout 
of an airport may seriously affect the use of the navigable 
airspace over a wide area. To give the Administrator 
authority to place restrictions on civil airports but leave 
him without any voice in the location or runway layout of 
a military airport or a missile site would deprive him of 
the authority he must have to carry out the intent of this 
legislation. To give the Administrator authority over the 
deployment of military air units would be going too far, 
however, and is not contemplated. Potential conflict in 
site location is the problem which this legislation attempts 
to meet. 


Certainly the Administrator should have advance notice 
of any construction or airport alteration which might in- 
terfere with the use of navigable airspace. This will give 
him an opportunity to consult with appropriate agencies of 
the Department of Defense and to offer advice and sug- 
gestions regarding the elimination of any airspace-use 
problems presented. The Administrator is also required 
to advise with appropriate committees of the Congress 
where an airspace conflict may develop. Such action would 
give ample notice to the appropriate committees of the 
Congress which have responsibilities regarding recommen- 
dations as to policies and the appropriation of public 
funds. 


In case of a disagreement between the Administrator 
and the Department of Defense, after due consideration 
of the points at issue, the disagreement can be taken to the 
President for his determination. 


Clearly, if the arrangement provided in section 308(b) 
is to accomplish the purpose intended, the Military Estab- 
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lishment should not proceed with construction until the 
Administrator has been consulted and has had an oppor- 
tunity to give the problem due consideration. In case of a 
disagreement, construction must be held in abeyance until 
the disagreement has been resolved by a recommendation 
by the President. Any other course would negate section 
308 (b) and circumvent the clear intent of this legislation. 


Errect or Repeats AND REENACTMENT 


* ° * * ° * * * ° 


In proposing this legislation it is not the intention of the 
committee to either adopt or reject administrative inter- 
pretations or practices, or judicial decisions under the 
present law. The reenactment of provisions which are now 
in effect should be considered as an absolute neutral factor 
in any question of interpretation which may arise in the 
future. 


From the standpoint of the continuity of the provisions 
of law involved in this legislation, insofar as they are not 
changed from the provisions of law being repealed, it is 
intended that the reenactment of such provisions shall be 
considered to have the same effect as though the new act 
were amending the Civil Aeronautics Act of 1938 to ‘‘read 
as follows.’’ 


TiTLE-BY-TITLE SUMMARY OF THE CoMMITTEE AMENDMENT 


The following is a title-by-title summary of the substi- 
tute amendment reported by the committee, with particular 
reference to how it differs in substance from the provisions 
of existing law which this legislation proposes to repeal 
and reenact. Unless otherwise indicated, existing law re- 
ferred to is the Civil Aeronautics Act of 1938, as that act 
has been modified by amendments and by presidential re- 
organization plans, 


In the interest of brevity, no mention is made of sub- 
stantive changes of a minor and noncontroversial nature 
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made by the committee amendment, or of technical and 
clarifying modifications. The technical modifications re- 
ferred to include, among other things, the elimination of 
provisions which have become obsolete since 1938 or 
changes to bring about technical conformity with other 
provisions of law which have been enacted by Congress. 


TITLE I. GENERAL PROVISIONS 


The definition of the term ‘<eivil airway’? in present law 
has been omitted and a definition of the term ‘¢Federal 
airway’’ has been added. It provides that the term shall 
mean a portion of the navigable airspace of the United 
States designated by the Administrator as a Federal air- 
way. The term ‘‘Federal airway’’ has been substituted 
for the term ‘‘civil airway’’ in appropriate places through- 
out the committee substitute. 


The definition of the term ‘‘navigable airspace”’ has 
been amended to include airspace needed to insure safety 
in takeoff and landing of aircraft. 


& * * * * e * * * e 


** © A new and separate declaration of congressional 
policy has been specifically directed to the Administrator 
of the Federal Aviation Agency in order to indicate the 
general policy of the Congress with respect to the perform- 
ance of the powers and duties vested in him. 


cd * * * * ° * * * e 


Tire TIT. ORrGaNIZaTION OF Feperat Aviation AGENCY AND 
Powers AND DUTIES OF ADMINISTRATOR 


Organization, administrative powers, etc. 


This title, which is almost entirely new, provides for the 
establishment of a new Federal Aviation Agency (herein- 
after called the ‘‘Agency’’) under the direction of an Ad- 
ministrator and a Deputy Administrator, both of whom 
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are to be appointed by the President, by and with the ad- 
vice and consent of the Senate. In order to assure, to the 
maximum extent possible, the independence of the Admin- 
istrator in the discharge of his responsibilities under the 
bill, this title provides that he shall not submit his decisions 
for the approval, nor be bound by the decisions or recom- 
mendations, of any organization created by Executive 
order. 


The compensation of the Administrator is fixed at the 
rate of $22,500 per annum and, with respect to his qualifi- 
cations, this title provides that he— 

(1) shall be a citizen of the United States; 
(2) shall, at the time of his nomination, be a civilian ; 


(3) shall have had experience in a field directly re- 
lated to aviation; 


(4) shall not have a pecuniary interest in, or own 
any stocks or bonds of, any aeronautical enterprise ; 


(5) shall not engage in any other business, vocation, 
or employment; and 


(6) shall be appointed with due regard for his fit- 
ness to discharge the powers and duties vested in him. 


° * * * * e *. * * ° 


It is provided that the Deputy Administrator shall per- 
form such duties and exercise such powers as the Adminis- 
trator may prescribe, and shall act as Administrator dur- 
ing the absence or disability of the Administrator. 


The provisions with respect to the qualifications and 
status of the Deputy Administrator are identical with those 
prescribed for the Administrator, except that the Deputy 
‘Administrator may be an officer on active duty with the 
Armed Forces of the United States. °° * 
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This title also provides for direct participation by mili- 
tary personnel in the exercise of the functions of the Ad- 
ministrator relating to the regulation and protection of air 
traffic (including provision of air navigation facilities and 
research and development with respect thereto) and the 
allocation of airspace. * * ° 


° * * * * ° e e 


General powers 


Under this title, the Administrator is required to pre- 
scribe air-traffic rules and regulations governing the flight 
of aircraft, a duty which the Civil Aeronautics Board is 
empowered to perform under existing law. This important 
change places the responsibility for the safe and efficient 
use of the navigable airspace of the United States by both 
civil and military aircraft primarily in the hands of the 
Administrator. It is also his responsibility under this 
title to acquire, establish, operate, and improve air-naviga- 
tion facilities, to conduct related research and development 
activities, and to provide necessary facilities and personnel 
for the regulation of air traffic. 


In addition, it is provided that no Federal funds shall be 
expended (other than for military purposes) for the acqui- 
sition, establishment, construction, alteration, repair, main- 
tenance, or operation of any landing area (including air- 
navigation facilities thereon) unless the Administrator 
certifies that such landing area (or air-navigation facility) 
is reasonably necessary for use in air commerce or in the 
interests of national defense. It is further provided that 
no military airport or landing area, or missile or rocket 
site, shall be acquired, established, or constructed, or any 
runway layout substantially altered, unless reasonable 
prior notice thereof is given to the Administrator so that 
he may advise with the Congress, and with other interested 
agencies, with respect to the effect of any such proposed 
action on the use of airspace by aircraft. In the case of 
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any other airport, it is also provided that reasonable prior 
notice be given to the Administrator so that he may advise 
as to the effect on the use of airspace by aircraft. * * * 


° * * * * e * * * 


TITLE XI. MISCELLANEOUS 


This title contains provisions dealing with hazards to air 
commerce, the effect of international agreements on the 
exercise of powers and duties vested in the Board and the 
Administrator, the nature and use of documents filed with 
the Board, public use of air navigation facilities owned or 
operated by the United States, the navigation of foreign 
aircraft in the United States, and the application of certain 
laws relating to foreign commerce. 


* * J * * * 
APPENDIX 


AGENCY REPORTS 


The committee received and considered the following 
letters in connection with this legislation: 


Executive OFFICE OF THE PRESIDENT, 


Bureau oF THE BupGeT 
Washington, D. C. July 28, 1958. 


Hon. Oren Harris, 


Chairman, Committee on Interstate and Foreign Com- 
merce, House of Representatives, Washington, D. C. 


My Dear Mr. Cuarrman: This will acknowledge your 
letter of July 17, 1958, inviting the Bureau of the Budget to 
comment on S. 3880, a bill to create a Civil Aeronautics 
Board and a Federal Aviation Agency, to provide for the 
regulation and promotion of civil aviation in such manner 
as to best foster its development and safety, and to pro- 
vide for the safe and efficient use of the airspace by both 
civil and military aircraft. 
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The bill substantially conforms with recommendations of 
the President contained in his message transmitted to the 
Congress on June 13, 1958. These recommendations were 
incorporated in H. R. 12616 and proposed amendments 
thereto presented to your committee on behalf of the ad- 
ministration by the Chairman of the Airways Moderniza- 
tion Board. 


You are therefore advised that the enactment of S. 3880 
would be in accord with the program of the President. 
Sincerely yours, 


Purmur S. HucHes, 
Assistant Director for Legislative Reference. 


DEPARTMENT OF THE AR Force, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 23, 1958. 


Hon. Oren Harris, 


Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives. 


Dear Mr. Cuarman: I refer to your request for the 
comments of the Department of Defense on S. 3880, an act 
to create a Civil Aeronautics Board and a Federal Aviation 
Agency, to provide for the regulation and promotion of 
civil aviation in such manner as to best foster its develop- 
ment and safety, and to provide for the safe and efficient 
use of the airspace by both civil and military aircraft, 
which was referred to your committee on July 15, 1958. 
The Secretary of Defense has delegated to this Department 
the responsibility for expressing the views of the Depart- 
ment of Defense on this matter. 


* * ° * e e * * e e 


This Department feels it is of great importance that this 
proposed legislation establishing a Federal Aviation 
Agency be enacted during this session of Congress. It is 
urgent that the Congress set up at the earliest date a single 
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agency with the broad authority to support common needs 
of civil and military aviation in the United States and to 
provide for the safe and efficient use of the airspace, taking 
into full account both the military requirements for national 
defense and the needs of civil aviation. S. 3880, as re- 
ferred to your committee, effectively accomplishes these 
objectives. 


S. 3880 represents, in the opinion of the Department of 
Defense, an excellent balancing of the civil and military 
interests involved in national aviation, with the objective 
of achieving effective joint planning and greater safety 
and efficiency in the use of the airspace. * * * 


2 * se o ° * * * * 


Maxrcotm A. MacIntyre, 
Under Secretary. 


Crvm Arronavtics Boarp, 
Washington, July 29, 1958. 


Hon. Oren Harris, 


Chairman, Committee on Interstate and Foreign Com- 
merce, House of Representatives, Washington, D. C. 


Dear ConcressMAN Harris: The Board is in receipt of 
your letter of July 17, 1958, requesting our views in con- 
nection with S. 3880, as passed by the Senate, a bill to 
create a new Federal Aviation Agency. 


* * ° * ° * * * ° e 


Tt is difficult to believe that Congress would be willing to 
transfer to the executive branch the quasi-legislative rule- 
making function which it has seen fit to vest in the Civil 
Aeronautics Board without providing for reasonable safe- 
guards. The Congress, and particularly your committee, 
has shown deep concern over the question of whether the 
regulatory agencies are exercising their quasi-legislative 
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and quasi-judiical functions independently of the executive 
branch. In our testimony before your committee, we 
pointed out that the firm stand which you and your col- 
leagues have taken was of considerable assistance to the 
Board in enabling it to assert its legislative authority in 
the field of safety rulemaking, particularly with respect to 
the recent airspace regulation. S. 3880 would turn over to 
the executive branch not only the entire control of airspace, 
the very matter which the Board, after difficult and pains- 
taking consultations with the military, was able to free 
from executive control, but all of the safety rulemaking 
as well. 


* * ° * ° * * * * ° 


One of the most troublesome aspects of S. 3880, and one 
which could have a serious impact on the local service and 
smaller trunkline carriers, is the failure of the proposed 
pill to give any consideration to balancing the equities be- 
tween economic and safety considerations insofar as safety 


rulemaking is concerned. S. 3880 completely ignores this 
basic concept which is one of the underlying philosophies 
of the Civil Aeronautics Act. Under the proposed bill the 
Administrator would issue safety regulations but would 
not be competent, nor would he be expected, to weigh the 


economic aspects. * * ° 


* * * * * ° e e * * 


The Board is strongly of the view that the military 
should have no direct responsibility in the field of safety 
rulemaking. There is a place for the participation by the 
military in the regulatory process but not in the making 
of a final independent decision. The Defense Establish- 
ment is the largest and one of the most important users of 
the airspace. S. 3880 ignores the fact that there are other 
important users such as the certificated air carriers, the 
supplemental carriers, general aviation, and the private 
flyer who are also vitally concerned with the allocation of 
airspace. At the present time all of the users of the air- 
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space have an equal opportunity to participate in rule- 
making proceedings, with the final decision resting in the 
Civil Aeronautics Board. It is the Board’s view that the 
final decision should be made by a truly independent quasi- 
legislative agency of the Congress and that this function 
should not be shared by any party in interest. 


Sincerely yours, 


James R. DurFee, 
Chairman. 


JOINT APPENDIX 


J.A. (i) 


JOINT APPENDIX 


TaBLE OF CONTENTS 
Page 


PAA’s ‘Cooperative Survey of Airport Information 
on Facilities and Services’’ with respect to Free- 
way Airport, dated June 30, 1961 0. cece eccces J.A.1 
Pepeo’s ‘‘Notice of Proposed Construction or Altera- 
tion’”’, dated Dee. 26, 1961 
Memorandum, dated Jan. 10, 1962, from Chief, Air- 
port’s Branch, FAA, to Chief, Air Traffic Division, 
S.A 


power lines .....-- 
Misecllancous memoranda and letters to FAA com- 

menting on Pepco’s proposal J.A. 10-13 
FAA letter, dated April 26, 1962, distributing agenda 

for May 15, 1962 FAA Airspace Meeting ...... J.A. 14 
Agenda Ttem No. 10 for May 15, 1962 FAA Airspace 

Meeting JA 
FAA memorandum, d 

Ttem No. 10 at May 15, 


Hearing JA. 24 
PAA letter to Pepeo, d 

tion for Public He J.A. 26 
Petition for Review by 27 
Stipulation of issues hefo 32 
Prehearing Order 34 
Rodenhauser Petition for Leav 5 
Order granting leave to intervene ....-..--+-+++-- 


JAL 


FAA’s “Cooperative Survey of Airport Information on Facilities 
and Services” With Respect to Freeway Airport, 
Dated June 30, 1961 


. Pee Fore Approved 
FEOERAL A’ TION A . Dertyes Berves or ATeLNSITA 


COOPERATIVE SURVEY OF AIRPORT IN}. MATI".) + t 
<1T¥ On toon vrave 
Mitchellville J ince Usorge | Maryland 
nF oryiene 
roe hy an y, 


Raritvoe : 
eravute myeca 
38° (Olrection) 


HORN TIFYING LANOWARKS 
1 Yee" invieate echadvier 


Dave mouns. 


2h 


Kanvreme C) cmeneancy 


CM OINE A inoee 


yunicow 


CET MOC ATOR 


Keone (J revaane mow 


IN AINPONT LICENDOD OF fem BATE 
1 *Y a0? choca i Hicatien eseigned 


Pawnee I comeanciay Cleuvare Sj acnaowan vee 


3 * +s 
ij seemoace IN ON AKMOMAUTICAL CHARTS RNeree ilwo 
| Malling Acidrooe re 


Your Name and Tithe | i 
F Rr I~ Box /63 3 ~z 


Form FAAm 2046) (10-57) 


J.A.2 


PEPCO’'s “Notice of Proposed Construction or Alteration.” 
Dated December 26, 1961 


Form approved: Bureau of Budget No. 04-R003.1 


MAME OF INDIVIDUAL, COMPANY, CORPORATION, ETC. PROPOBING 
CONSTRUCTION OR ALTERATION DESCRIBED BELOW 


FEDERAL AVIATION AGENCY 


otomac Electric Power Company ps 


NOTICE OF AOORESS (Number, Street, City, Zone, State) 


PROPOSED CONSTRUCTION OR ALTERATION 929 E Street, N. W. 


PART 626, REGULATIONS OF THE ADMINISTRATOR Washington 4, D. C. 


A. TYPE OF STRUCTURE 
1. CHECK APPLICAOLE ITEM 


new construction CO ALTERATION (cnange in nelane onty) Kl permanent Coremporary 


———— 
3. NATURE AND COMPLETE DESCRIPTION 


The construction proposed at this location is two double circuit 
230,000 volt transmission lines supported on steel towers. Tower 
heights approximate 125 feet above ground surface and spans between 
towers average about 800 feet. The towers and transmission circuits 
will be located upon a 250 foot right of way strip purchased from the 
Edward $. Walker Estate. These lines, connecting a new generating 
site at Chalk Point to an existing substation at Burtonsville, were 
planned in 1957 at which time there was no indication of an airport. 
on the Rodenhauser property. 


B. LOCATION OF STRUCTURE (Submit # map or aketch) 


1. RATITUO® Tiloncitube 3. NEAREST CITY OM TOWN, AND STATE a. RELATION 7O NEAREST TOWN OR CITY 


ee plat attached Be 


DIRECTION DISTANCE. 


(To neorent ancond) 


est r TU RELATION TO NEAREST BOUNDARY OF 
3. NAME OF NEAREST CANOING AREA peseweance 


DIRECTION ‘DISTANCE 


SFROTISE THE LIND RECORDERS ah DEVERIMTION ANO/OR LEGAL DESEMIETION Sy METER MnO SOUNOS 07 Caer th io 
STRUCTURE WILL BE OR 19 LOCATED (If more epace le necessary, ver Teveree vide or continve on a seperate eheet of paper and attach to 
thie notice) 
See Exhibit 'A' attached hereto. 
See also deed from Anne O. Walker, et al, to Potomac Electric Power 
Company, dated May 25, 1960, recorded on June 6, 1960 in Liber 
2453, Folio 110. 


B. DATE WORK WILL PK [®, DATE WORK WILL OK To. OVERALL HEIGHT {IN FEET) OF COMPLETED STRUCTURE ABOVE 
STARTED COMPLETED ——————— thd ctl a 
A. @MOUND LEVEL @. MEAN WATER LEVEL | C. MEAN SEA LEVEL 


November 1, 1961|Fizst Line [125 "feet, more)“ "YT" 
[early in 1963.| “or less 


TID ENEER WHETHER COMPLETED STRUCTURE WILL AE 


A. MARKED FOR THE PROTECTION OF AIR NAVIGATION «yeeeeeee 
B. PAINTED AS SPECIFIED IN OBSTRUCTION MARKING MANUAL .« 
LIGHTED AS SPECIFIFO IN ORSTRUCTION MARKING MANUAL. A 
C. CERTIFICATION: | hereby certify that all ofthe obove stotements made by me ore true, complete, and correct te the best of my 
knowledge. a oy peat Rien a 
DATE SIONATURK OF PERSON MAKING CERTIFICATION TITLE 


Manager 
December 26, 1961 /s/ R. L, BORTNER 2 
Ru Tn Bortnec Real Estate Department. 


Form FAA-V17 (11-66) 
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Memorandum, Dated January 10, 1962, from Chief, Airport's 
Branch, FAA, to Chief, Air Traffic Division, FAA 


FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 
Memoranpum Date: Jan. 10, 1962 


Subject: Proposed PEC Power Line 
Mitchellville, Maryland 


From: Chief, Airports Branch 


To: Chief, Air Traffic Division, EA-500 
Attn.: Chief, Airspace Utilization Branch, EA-550 


For your further processing, we are attaching two copies 
of a Notice of Construction, Form FAA-117, with accom- 
panying property drawing and description for a proposed 
double circuit 230KV transmission line at the subject 
location. 


The proposed line would run adjacent to the Freeway 


Airport located on the Rodenhauser property shown on the 
attached property drawing. We have asked the District 
Airport Engineer to submit a drawing of the Freeway Air- 
port showing its relation to the proposed power line. We 
will forward this to you when it is received. 


The Freeway Airport has not received airspace clear- 
ance in accordance with Part 625 of the Regulations of the 
Administrator. The District Airport Engineer trans- 
mitted Forms FAA-2681 to Mr. Irwin Rodenhauser on De- 
eember 11, 1961, and requested that he complete the forms 
so that an airspace review could be accomplished for his 
airport. No reply has been received. 


JosepH W. Morr, Jr., EA-490 
Attachments. 
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FAA Letter to Pepco, Dated February 16, 1962, Advising as to 
Preliminary Determination of Hazard to Air Navigation 


FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORK 


February 16, 1962 


Subject: Power Line 
Mitchellville, Md. 
Case No, 1-OE-1202 
Mr. R. L. Bortner 
Manager, Real Estate Department 
Potomac Electric Power Company 
929 EB Street, N.W. 
Washington 4, D.C. 


Dear Mr. Bortner: 


We have studied the proposal described in your Form 
FAA-117, dated December 26, 1961, with attachments. 
Structural heights exceed the criteria of hazards to air 
navigation in Part 626.13(a)(1) and (b) (2), Regulations of 
the Administrator, as applied to Freeway Airport. Con- 
sequently, a preliminary determination has been made that 
this construction will constitute a hazard to air navigation. 


The proposed power line, if constructed alongside the 
boundary of the airport, will conflict with the runway ap- 
proach surfaces for all four runways. The degree of cri- 
teria violation varies from approximately 63 feet to 125 
feet above ground (over-all height above ground indicated 
on Form FAA-117). In telephone conversation, you stated 
it would be completely impractical to place the power line 
underground. As an alternative, the possibility of reloca- 
tion might be considered. 
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If you do not choose to relocate the proposed construction, 
you may request an aeronautical study within thirty days 
of the date of this letter. In the absence of such a request, 
the preliminary determination herein stated will become 
final. 


Sincerely, 


Frank ScHAEFER 


for CHartes H. Newpou 
Chief, Airspace Utilization 
Branch 
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Pepco Letter to FAA, Dated March 14, 1962, Requesting 
Aeronautical Study 
POTOMAC ELECTRIC POWER COMPANY 
929 © STREET, NORTHWEST 
WASHINGTON 4, D. C. 


QGrorce Bisset 
Senior Vice President 


March 5, 1962. 


Federal Aviation Agency, 
Eastern Region, 

Federal Building, 

New York International Airport, 
Jamaica, 

New York. 


Attention: Mr. Cartes H. NEwPoL. 
Re: Power Line, Mitchellville, Md., 


Case No. 1-OE-1202. 


Dear Sirs: 

We refer to the letter dated February 16, 1962 addressed 
by your Mr. Newpol to our Mr. Bortner in connection with 
the above matter. 

Pursuant to § 626.31(a) (1) of your regulations, we here- 
by request an aeronautical study of the effect of our pro- 
prosed structures on the use of the navigable airspace by 
aircraft. 


Very truly yours, 
Poromac Execraic Power Company 


By Gzorce Bisset 
Senior Vice President 
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FAA Memorandum, Dated March 14, 1962, Circularizing 
Pepco Proposal for Comment 
FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORE 


March 14, 1962 
To: All Interested Parties 
Sussecr: Special Aeronautical Study; Case No. 1-OE-1202 


The Federal Aviation Agency has been asked to determine 
the effect on aeronautical activity which may be created by 
the following proposed construction: 


Proponent: Potomac Electric Power Company 


Description: Electrical transmission line supported on 
steel towers 


Location: Adjacent to Freeway Airport, Mitchellville, 
Md. 
Latitude—38°57’ N 
Longitude—76°46’ W 


Height: Above Ground—See Attached Plan 
Above Mean Sea Level—See Attached Plan 


Aeronautical Chart: Freeway Airport Plan Attached. 


Your review of this proposal will be appreciated. Con- 
currence may be indicated by use of the endorsement below. 
If you wish to interpose objection to the proposal, a sepa- 
rate letter setting forth valid aeronautical reasons should 
be provided. 
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Replies received not later than April 6, 1962 will be con- 
sidered before final action is taken on this proposal. Please 
address reply to Chief, Airspace Utilization Branch, EA- 
550. 


Frank ScHAEFER 


for Cuartes H. NEwPou 
Chief, Airspace Utilization 
Branch, Air Traffic Division 


Attachment 


The above proposal has been reviewed and no objections 
are interposed. 
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Miscellaneous Memorandum and Letters to FAA 
Commenting on Pepco’s Proposal 
AOPA 
AIRCRAFT OWNERS AND PILOTS ASSOCIATION 
Washington 14, D. C. 


March 26, 1962 


Mr. Charles H. Newpol 

Chief, Airspace Utilization Branch 
Air Traffic Division 

Federal Aviation Agency 

Federal Building, N.Y. Int’l Airport 
Jamaica, New York 


Dear Mr. Newpol: 


Reference is made to Special Aeronautical Study Case 
No. 1-OE-1202 which presents a proposal to construct a 
powerline along the west side of the Freeway Airport, 
Mitchellville, Maryland. 


The Aircraft Owners and Pilots Association vigorously 
opposes the construction of a powerline in such a location 
as is proposed in this case. This powerline is within a 
few feet of the ends of two runways of the Freeway Air- 
port. Construction of such a powerline would render these 
two runways unusable for landing in either direction and 
unusable for takeoffs to the west. 


In view of the violation of Part 626 of the Administra- 
tor’s Regulations, an aeronautical study is recommended. 


Cordinally, 


R. G. Armstrone 
R. G. Armstrong 
Airspace and Liaison 
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FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 


MemoranpuMm Date: 26 March 1962 


Subject: Special Aeronautical Study; Case No. 1-OE-1202 
From: U. S. Army Airspace Representative 
To: Chief, Airspace Utilization Branch, EA-550 


1. The Army has no immediate interest in the Freeway 
Airport at Mitchellville, Maryland. However, the proposed 
construction would apparently present a hazard to opera- 
tions, and the Army will support any objections based 
upon aviation safety. 


Rosert D. Hyman 
Robert D. Hyman 
Major, GS 
U.S. Army Airspace Representative 
Attachment 


NATIONAL PILOTS ASSOCIATION 
1025 coNNECTICUT AVENUE, N.W. 
WASHINGTON 6, D. Cc. 


March 30, 1962 


Chief, Airspace Utilization Branch 
Federal Aviation Agency 
New York International Airport 
Jamaica, New York 

Case 1-OE-1202 
Dear Sir: 


With respect to Airspace Case No. 1-OE-1202 giving 
details of a proposed power line to be erected adjacent to 
the Freeway Airport at Mitchelville, Maryland, we would 
like to file objections from an aeronautical standpoint for 
the following reasons. 


1. The erection of these power lines in the proposed 
location would cause the closing of the east-west runway, 
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the northwest runway, the southeast runway, and possibly 
the southwest-northeast runway. 


2, Should the above mentioned runways be allowed to 
remain open the glide angle over the wires will be too 
steep for length of the runways, thereby imposing a hazard- 
ous condition. 


3. According to the wind rose of the Freeway Airport, 
during the months of October through April the wind is 
out of the northwest which means that the northwest run- 
way is essential for the safe operation of the airport. Upon 
the erection of these wires, the elimination of the north- 
west runway would be necessitated. 


4. As far as the airport appearance is concerned these 
lines would be a definite hindrance. 


5. Freeway has been a licensed airport since May, 1959. 
In addition there has been an active runway (east and 
west) since the year 1946. 


6. Due to its location Freeway may become one of the 
foremost general aviation airports in the metropolitan 
Washington area. 


For these reasons we oppose the erection of the power 
Hines in their proposed location. It would be our own wish 
that the power company would locate their lines in a place 
or in such a manner that they would not prove detrimental 
to the operation of the Freeway Airport. 


Yours very truly, 


Davmw H. Scorr 
David H. Scott 
Executive Vice President 
DHS :dg 
ec; A. Bruce Boehm 
George W. Brewster 
Irvin R. Rodenhauser 


To: 
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AIRSPACE DOCKET REPLY FORM 
Flight Standards Field Division No. 1 
Region One 


Docket No. 1-OE-1202 
Case No. 
Date: April 10, 1962 
Chief, Airspace Utilization Branch, EA-550 


From: Chief, Aircraft Management Branch 


Subject: Construction of Transmission Lines—Freeway 


Airport, Mitchelville, Md. 


Date 
Revd. 


CoMMENTS: 


We oppose any construction this close to the end of 
runways. Our investigation of the proposal has been 
coordinated with the airports owner and the Maryland 
Aviation Commission. A flight study of the area indi- 
cates the effective glide angle is too steep on approach 
for landing on the east-west runway and for landing 
on the northwest-southeast runway. Therefore, the 
proposed installation of these lines will cause the 
closing of these two runways. According to wind 
information, the months of October through April re- 
quire operation to and from the northwest runway. 


H. Heireicn 
for E. E. Buancuarp, EA-220 


FAA NY-1106 (3/61) 
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FAA Letter, Dated April 26, 1962, Distributing Agenda for 
May 15, 1962 FAA Airspace Meeting 
FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORK 


April 26, 1962 


To: All Participants, FAA Airspace Meeting 


Sussecr: Agenda for Informal FAA Airspace Meeting 
No. 30 to be held May 15, 1962 


Our next meeting will be on Tuesday, May 15, 1962, at 
10:00 A.M. in Conference Room 16, FAA Headquarters, 
Federal Building, New York International Airport, Ja- 
maica 30, New York. Conference Room 16, on street level, 
is best reached by the South Entrance to the Building. 


These meetings give aviation interests the opportunity to 
comment on agenda items proposed for formal airspace 
action. 


We urge your attendance. We solicit your ideas and rec- 
ommendations. Active participation will promote better 
understanding and provide constructive discussion helpful 
in resolving problems. 


Cnas. H. NEwPou 


for JoserH J. Recan 
Chief, Air Traffic Division 
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FAA AIRSPACE MEETING NO. 30 
May 15, 1962 
Agenda Item No. 10 


MrrcHE.ivitte, MaryLtanp—ProposeD ConsTRUCTION OF 
230 KV Transmission Linge; Case No. 1-OE-1202 


Discussion : 


1. 


The Federal Aviation Agency is conducting an aero- 
nautical study to determine the effects on airspace util- 
ization of the following proposal: 

Applicant: Potomac Electric Power Company 
Location: Mitchellville, Maryland 


Height: Above Ground See attached 
Above Mean Sea Level sketch. 


. The applicant proposes to construct two double circuit 


230 KV transmission lines supported on steel towers, 
125 feet above ground and spanned approximately 800 
feet apart. The towers and transmission circuits will 
be located upon a 250 foot right of way strip which 
abuts the property line of the Freeway Airport, 
Mitchellville, Maryland. 


. Our preliminary study indicated that the section which 


passes west of Freeway Airport would exceed the hazard 
criteria of Part 626.12(a)(6) as applied to all of the 
runways at this airport. (See attached sketch for rela- 
tive proximity of transmission line and runways.) 


. This proposal was circularized for aeronautical com- 


ment by letter, dated March 14, 1962. 


. Aeronautical objections were made in response to the 


circularization based upon the conclusion that the pro- 
posed construction immediately adjacent to the Free- 
way Airport would necessitate closing the E/W and 
NW/SE runways and create a hazardous operating con- 
dition for the remaining runways. 


. Additional written formal comments to be included in 


the record will be accepted prior to or at the meeting. 
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FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 
Memorandum 
Date: June 8, 1962 
Subject: FAA Airspace Meeting No. 30—May 15, 1962 


From: Program Coordinator, Airspace Utilization 
Branch 

To: Files 

° * * * 


Agenda Item No. 10 


Mitchellville, Maryland—Proposed Construction of 230 
KV Transmission Line; Case No. 1-OE-1202 


The proposal and written comments to our circularization 
were reviewed. User representatives were advised that the 
proposal penetrated the approach surfaces of all four run- 


ways of the Freeway Airport, Mitchellville, Maryland. 
The proximity to the East/West and Northwest/South- 
east Runways was such that the erection of the trans- 
mission line would negate the use of these runways. Ap- 
proaches to and departures from the Northeast/Southwest 
Runway would be seriously compromised. 


Mr. Cornelius Means, Counsel for the Potomac Electric 
Power Company, took the position that the Freeway Air- 
way was, in fact, not an airport because the authority to 
operate as such had never been given by the Planning 
Board, Prince George County, Maryland. Mr. Means felt 
a decision relevant to the erection of the transmission line 
at the proposed location, hinged on the legal existence of 
the airport. This necessitated obtaining a special excep- 
tion from the Zoning authorities. He stated, further, that 
the cost of placing the line underground was prohibitive 
and not technically feasible because of the high voltage 
involved. 


Mr. Merrill Armour, Counsel for Irvin Rodenhauser, owner 
of Freeway Airport, replied that the airport is licensed 
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by the State of Maryland and does not require special 
zoning authorization. The airport dates back to 1942 and 
was licensed in 1959; there are about 20 planes based at 
the airport. 


The Chairman made the point that the issue is not whether 
the airport legally exists but, rather, does the proposal 
present a hazard to the airport. The legality of the air- 
port as it pertains to the Zoning laws, is related to the 
jurisdiction of the Zoning Board. We are not in the posi- 
tion to pass on the validity of the Zoning regulations. 


After much discussion which emphasized continually the 
validity of the airport, particularly between the attorneys 
for the proponent and the airport, the following comments 
on the proposal were made: 


AOPA—assuming the airport is operating legally, it 
is a hazard. 


U.S. Navy—if 626 is valid, valid objection. 
NBAA—no comment. 
NPA—oppose it as constituting a hazard to the airport. 


Joun F, Lez 
Joun FP, Ler, HA-551 


FEDERAL AVIATION AGENCY 
Determination of Hazard to Air Navigation 
(OE Docket No. 62-EA-4) 


The Federal Aviation Agency has circularized the fol- 
lowing proposal for aeronautical comment and has con- 
ducted a study to determine its effect upon the safe and 
efficient utilization of airspace. 


The Potomac Electric Power Company proposes to con- 
struct two double circuit 230,000 volt transmission lines 
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and supporting steel towers near Mitchellville, Maryland, 
aligned in a north/south direction near latitude 38° 56’ 
00” north, longitude 76° 46° 00” west, at an over-all 
height of 285 feet above mean sea leval (125 feet above 
ground). 


Based upon the aeronautical study, it is the finding of 
the Agency that the proposed structures, which would be 
constructed within a 250-foot wide strip of property adjoin- 
ing the Freeway Airport, Mitchellville, Maryland, would 
render the East/West and Northwest/Southeast runways 
unusable, would derogate the use of the Northeast/South- 
west runway, and would have a substantial adverse effect 
upon aeronautical operations at the Freeway Airport. 


Pursuant to the authority delegated to me by the Ad- 
ministrator (14 CFR 626.33) it is found that the proposed 
structure would have a substantial adverse effect upon 
aeronautical operations at the Freeway Airport and it is 
hereby determined that the proposed structure would be a 


hazard to air navigation. 


This determination is effective as of the date of issuance 
and will become final 30 days thereafter unless an appeal 
is filed under Section 626.34 (14 OFR 626.34). If the ap- 
peal is denied, the determination will then become final as 
of the date of the denial or 30 days after the issuance of 
the determination, whichever is later. 


JosepH VIVARI 
Joseph Vivari, Acting Chief 
Obstruction Evaluation Branch 


Issued in Washington, D. C., on October 19, 1962 
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BEFORE THE ADMINISTRATOR OF THE FEDERAL AVIATION AGENCY 
OE Docket No. 62-EA-4 


In the Matter of 
Poromac Exscrric Power Company 
Determination of Hazard to Air Navigation 


Petition for Public Hearing 


The undersigned, Potomac Electric Power Company, the 
sponsor of the proposed construction project referred to 
in the above-captioned Determination,* hereby petitions 
the Administrator of the Federal Aviation Agency, pur- 
suant to the provisions of § 626.34 of the Regulations of 
the Administrator (14 CFR 626.34), for a public hearing 
for the purpose of obtaining a formal decision of the Ad- 
ministrator on the matter, and as grounds therefor states 
that: 


1. The Petitioner is a District of Columbia and Virginia 
corporation having its principal place of business at 929 
E Street, Northwest, Washington 4, D. C. It is engaged 
in the generation, transmission, distribution and sale of 
electric power and energy in the District of Columbia and 
in the States of Maryland and Virginia, and is subject to 
regulation by the Public Utilities Commission of the Dis- 
trict of Columbia, the Public Service Commission of Mary- 
land, the State Corporation Commission of Virginia and 
the Federal Power Commission. 


2. The Petitioner is the sole supplier of electric power 
and energy to the public (including most of the buildings, 
installations and facilities of the United States Govern- 
ment located in the Petitioner’s service area) in the Dis- 
trict of Columbia, in a small portion of Arlington County, 


* F.R. Doc. 62-10849, published in the Federal Register, issue of October 
31, 1962 (Volume 27, No. 212), at page 10593. 
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Virginia, and in large portions of Montgomery and Prince 
George’s Counties, Maryland. Attached hereto as Exhibit 
A is a general map of the Petitioner’s service area and 
electric system dated August 31, 1962. 


3. The Petitioner presently owns and operates steam- 
electric generating stations, having an aggregate net capa- 
bility of 1,564,500 kilowatts, located on the Potomac River 
in Alexandria, Virginia, on the Anacostia River at Benning 
and Buzzard Point in the District of Columbia and on the 
Potomac River at Dickerson, Montgomery County, Mary- 
land. 


4. The Petitioner’s electric system is presently, and for 
many years past has been, interconnected with that of 
Baltimore Gas and Electric Company through various tie 
lines, the principal one of which is a 230,000 volt, steel 
tower transmission line extending between the Petitioner’s 
Burtonsville Substation No. 120 in Prince George ’s County, 
Maryland, and the Howard Substation of said Baltimore 
Gas and Electric Company near Ellicott City, Maryland. 


5. In June, 1959, the Petitioner placed in service the first 
generating unit at its Dickerson, Maryland, generating 
station. Such generating station is connected with the 
Petitioner’s electric system by means of two 230,000 volt, 
steel tower, transmission lines extending between said gen- 
erating station and the Petitioner’s said Burtonsville Sub- 
station No. 120. 


6. As indicated above, the aggregate net capability of 
the Petitioner’s existing generating facilities is 1,564,500 
kilowatts. On August 21, 1962 the Petitioner’s gross 60- 
minute integrated peak load reached a new high of 
1,395,000 kilowatts. Since during the past ten years the 
Petitioner has experienced an average annual growth in its 
peak load of approximately 9% it is essential that the 
Petitioner place additional generating facilities in opera- 
tion prior to the Summer of 1964 (the Summer being the 
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period during which the Petitioner experiences its annual 
peak load). 


7. The Petitioner is now engaged in constructing a new 
steam-electric generating station at Chalk Point on the 
Patuxent River in the extreme southeasterly corner of 
Prince George’s County, Maryland. The first generating 
unit at such station (having a net capability of 324,000 
kilowatts) is to go into operation in the Spring of 1964 
and a second, identical unit is to go into operation in the 
Spring of 1965. 


8. In order to be able to connect said Chalk Point gen- 
erating station with its electric system, the Petitioner has 
acquired substantially all of a 250 foot wide right-of-way 
extending from said Chalk Point generating station to its 
above-mentioned Burtonsville Substation No. 120. The lo- 
cations of said generating station and said substation, and 
the course of said right-of-way, are shown on Exhibit A 
hereto. Said Exhibit A also shows the location, adjacent 
to said right-of-way, of the Freeway Airport at Mitchell- 
ville, Maryland, which is the airport referred to in the 
above-captioned Determination. 


9. In September, 1956, the Petitioner secured an option 
on the Chalk Point generating station site and immediately 
began a study to fix the route to be followed by the right- 
of-way for the transmission lines needed to connect such 
station to the Petitioner’s said Burtonsville Substation No. 
120. By mid-1958 such route (including the portion of the 
right-of-way in the vicinity of said Freeway Airport) had 
been largely determined (using aerial photographs which 
gave no indication of any airport operation on the prop- 
erty which is now the site of said Freeway Airport), and 
by November 16, 1960 all but one of the necessary property 
acquisitions in the vicinity of such airport had been com- 
pleted. The final such acquisition was completed on May 9, 
1961. 
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10. Petitioner proposes to construct on said right-of-way 
two 230,000 volt, steel tower, double circuit transmission 
lines, with each of such towers having a height of approxi- 
mately 125 feet above ground level and with the towers on 
each line to be located at intervals of approximately 1,000 
feet. 


11. The location, construction, maintenance and opera- 
tion of said steel tower transmission lines, including the 
portions thereof in the vicinity of said Freeway Airport, 
is essential to the performance by the Petitioner of its 
public utility obligations, and essential to the furnishing 
of adequate electric service to the Washington Metropoli- 
tan Area, including the many governmental buildings, in- 
stallations and facilities located therein. 


12, Said Freeway Airport is a privately owned and op- 
erated airport used solely by light aircraft operated for 
private pleasure, sport and/or business. 


13. The Form FAA-2681, seeking airspace clearance, 
filed with the Federal Aviation Agency by the owner and 
operator of said Freeway Airport was dated December 16, 
1961 and indicated that such owner and operator was then 
aware of the Petitioner’s proposed transmission line con- 
struction in the vicinity of the airport. The Petitioner 
was given no opportunity to be heard with respect to the 
propriety of granting such airspace clearance to such air- 
port. 


14. The above-captioned Determination finds ‘‘that the 
[Petitioner’s] proposed structure would have a substan- 
tial adverse effect upon aeronautical operations at the 
Freeway Airport’? and determines ‘‘that [such] proposed 
structure would be a hazard to air navigation’’, which said 
determination, if it should become final, might, conceivably, 
cast doubt upon the Petitioner’s right to construct, main- 
tain and operate said transmission lines or subject the 
Petitioner to liability in the event an aircraft, in the course 
of its use of said Freeway Airport, should come into con- 


J.A. 23 


tact with essential public service facilities constructed 
and maintained by the Petitioner on its said 250 foot 
wide right-of-way in the vicinity of said airport. 


15. The above-captioned Determination made no finding 
or determination as to what action should be taken for 
the protection of persons and property on the ground or 
as to what, in the public interest, would be the most effi- 
cient utilization of the navigable airspace above the Peti- 
tioner’s said 250 foot wide right-of-way in the vicinity of 
said Freeway Airport, and in the making of said Deter- 
mination no consideration was given to the large public 
interest affecting the Petitioner’s operations as a public 
utility or to the essential public service nature of the 
facilities proposed to be constructed, maintained and op- 
erated by the Petitioner on its said right-of-way. 


Wuererore, the Petitioner prays that a public hearing, 
under Subpart D of Part 626 of the Regulations of the 
Administrator, be conducted on the Petitioner’s said pro- 


posed construction in order to determine, in the light of 
the over-all public interest, the effect of the proposed con- 
struction upon the safety of aircraft and, even more im- 
portantly, upon the efficient utilization of the navigable 
airspace. ' 

Respectfully submitted, 


Potomac Etectrric Power Company 


By Georce Bisset, 
George Bisset, 
Senior Vice President. 
Washington, D. C. 
November 16, 1962. 


Cornetius Means, 
929 B Street, N. W., 
Washington 4, D. C. 
Attorney for Potomac Electric 
Power Company. 
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Disrricr oF COLUMBIA, 8S.: 


Gzorce Bisset, being first duly sworn on his oath, de- 
poses and says that he is the Senior Vice President of 
Potomac Electric Power Company, the Petitioner named 
in the foregoing Petition, that he has read said Petition 
by him subscribed, that he knows the contents thereof, and 
that the matters and things therein stated he verily be- 
lieves to be true. 


GrorcE BIssET 
George Bisset 


Subscribed and sworn to before me this 16th day of 
November, 1962. My Commission expires June 14, 1965. 


[OTARIAL SEAL] Inprana C. SHEPP, 
Indiana C. Shepp, 
Notary Public, D. C. 


BEFORE THE ADMINISTRATOR OF THE FEDERAL AVIATION AGENCY 
OE Docket No. 62-EA4 
In the Matter of 
Poromac Execrric Power Company 


Determination of Hazard to Air Navigation 


Answer to Petition for Public Hearing 


Irvin R. Rodenhauser and Frances M. Rodenhauser, 
Church Road, Box 163, Mitchellville, Maryland, are the 
proprietors of the Freeway Airport, located at the inter- 
section of John Hanson Highway and Church Road, 
Mitchellville, Maryland. They hereby make answer to the 
petition for public hearing filed herein on November 16, 
1962 by the Potomac Electric Power Company: 


1. The Rodenhausers do not object to a public hearing in 
this matter. 
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2. However, the petition for public hearing filed by the 
Potomac Electric Power Company does not show an ade- 
quate foundation for said petition, and such hearing should 
be denied until an adequate petition is filed; Section 626.34 
of the Regulations of the Administrator. Section 626.12 
provides that a proposed structure which would extend 
above certain specified criteria would ultimately be deter- 
mined to be a hazard to air navigation unless, upon an 
aeronautical study of the structure under this part, the 
Agency finds that notwithstanding violation of criteria, 
such construction would not constitute a hazard. A pre- 
liminary study by the Agency indicated that the proposed 
transmission lines and supporting towers would exceed 
the hazard criteria of Part 626.12(a)(6) as applied to all 
of the runways of Freeway Airport. Further, the Agency 
determination of October 19, 1962 concludes that the pro- 
posed structures would render two of the three runways 
unusable, and would derogate the use of the third runway, 
and would have a substantial adverse effect on aeronautical 
operations at the Freeway Airport. 


3. The proponent of the structures does not deny the 
result of the Agency’s preliminary study, nor does it deny 
the conclusions of the Agency’s determination of October 
19, 1962. Unless in some way the proponent alleges that 
the results and conclusions reached by the Agency are in 
error, by alleging that the proposed structures would not 
violate any of the criteria of 626.12, or that notwithstand- 
ing violation of such criteria, such construction would not 
constitute a hazard, the petition for public hearing does 
not have adequate foundation, and the hearing should be 
denied. 


4. The Rodenhausers would be prejudiced by the grant 
of a public hearing upon the present petition, for the rea- 
son that they presently contemplate becoming a party to 
any hearing that may be awarded, and in order for them 
to adequately meet the issues raised by the proponent it 
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will be necessary for them to have some advance notice of 
what they will be. 


Respectfully submitted, 


s/ Joun §. Yovice 
Armour, Herrick, Kneipple & 
Allen 
1001-15th St., N. W. 
Washington, D. C. 
Attorneys for the 
Rodenhausers 


FAA Letter to Pepco, Dated February 1, 1963, Denying 
Petition for Public Hearing 


FEDERAL AVIATION AGENCY 
WASHINGTON 25, D.C. 


February 1, 1963 


OFFICE OF THE ADMINISTRATOR 


Dear Mr. Bisset: 


This is in reply to your petition dated November 16, 1962, 
for a public hearing with respect to the Agency’s determi- 
nation in OE Docket No. 62-BA-4. 


We regret to inform you that our examination of this mat- 
ter forces us to deny the petition for a hearing. The 
grounds given as the basis for obtaining a hearing and 
formal decision of the Administrator do not constitute ade- 
quate foundation for the granting of a hearing pursuant 
to Section 77.39(c)(New) of the Regulations. 


J.A. 27 


Accordingly, you are advised that your petition for public 
hearing may not be granted. 


Sincerely, 


Harotp W. Grant 

Harold W. Grant 
Lieutenant General, USAF 
Deputy Administrator 


Mr. George Bisset 

Senior Vice President 

Potomac Electric Power Company 
929 E Street, N. W. 

Washington 4, D. C. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17706 


Poromac Exectric Power Company, 929 E Street, N. W., 
Washington 4, D. C., Petitioner, 


vs. 


N. E. Hatasy, Administrator of the Federal 
Aviation Agency, Respondent. 


Petition for Review Under Sec. 1006(a) of the 
Federal Aviation Act of 1958 


To the Honorable, the United States Court of Appeals for 
the District of Columbia Circuit: 


The Petitioner herein, Potomac Electric Power Com- 
pany, a District of Columbia and Virginia corporation 
having its principal place of business at 929 E Street, 
N. W., Washington 4, D. C., and engaged in the generation, 
transmission and distribution to the public of electric 
power and energy in the Washington metropolitan area, 
hereby respectfully petitions this Honorable Court to re- 
view, pursuant to Sec. 1006(a) of the Federal Aviation 
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Act of 1958 [P.L. 85-726, August 23, 1958; 72 Stat. 795; 
U.S.C. Title 49, §1486(a)], certain orders issued by, or 
under the authority of, the respondent Administrator of 
the Federal Aviation Agency (the ‘‘Administrator”’) as 
hereinafter set forth. 


J. Nature or PRocEEDINGS 


1. The proceedings as to which review is sought were 
under Subparts A, B and C of Part 626 of Subchapter E 
of Chapter III of Title 14 of the Code of Federal Regula- 
tions, as such Subparts were in effect prior to December 
12, 1962.* 


2. Such proceedings resulted in the issuance by the Act- 
ing Chief of the Obstruction Evaluation Branch of the 
Federal Aviation Agency, on October 19, 1962, allegedly 
pursuant to authority delegated to him by the Adminis- 
trator, of a ‘‘Determination of Hazard to Air Navigation 
(OE Docket No. 62-FA-4)”’, determining that certain 
above-ground electric transmission facilities proposed to 
be constructed, operated and maintained by the Petitioner 
on its fee-owned real property would be a ‘‘hazard to air 
navigation’’ in respect of a certain privately owned and 
operated airport located adjacent to Petitioner’s said real 
property. Said Determination made no provision for the 
payment of any compensation to the Petitioner. During 
the course of such proceedings, the Petitioner was given 
no opportunity to be heard as to the respective public 
interests to be served by its said facilities and by the air 
navigation related to said airport. 


3. On November 16, 1962, being a date within 30 days of 
the date of issuance of said Determination, the Petitioner 
filed a petition with the Administrator for a public hearing 
for the purpose of obtaining a formal decision of the Ad- 
ministrator on the matter, as required by the Adminis- 


* Effective December 12, 1962, Part 626 was deleted from Capter III of 
Title 14, CFR, and in ite place was substituted Part 77 of Subchapter E 
[New] of Chapter I of said Title 14. 
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trator’s then effective regulations (14 CFR 626.34) in 
order to prevent said Determination from becoming final. 


4. Subsequently, by letter dated February 1, 1963, the 
Petitioner was advised by the Deputy Administrator of 
the Federal Aviation Agency that such petition was denied. 
Under the provisions of §$77.37(b) of Part 77 of Sub- 
chapter E [New] of Chapter I of Title 14 of the Code of 
Federal Regulations said Determination became final upon 
the denial of such petition. 


I. Venve 


1. Sec. 1006(a) of the Federal Aviation Act of 1958 
[P.L. 85-726, August 23, 1958; 72 Stat. 795; U.S.C. Title 
49, § 1486(a)] provides that any order, affirmative or nega- 
tive, issued by the Administrator under the Act (with one 
non-relevant exception) shall be subject to review by the 
courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia upon peti- 
tion, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such 
order. 


2. Sec. 1006(b) of said Act [P.L. 85-726, August 23, 
1958; 72 Stat. 795; U.S.C. Title 49 §1486(b)] provides 
that the petition for review shall be filed in the court for 
the circuit where the petitioner resides or has his principal 
place of business or in the United States Court of Appeals 
for the District of Columbia. 


III. Grounps Uron Wuicxu Rever Is Soucur 


The Petitioner asserts that, if said Determination could 
operate in any way to prejudice the Petitioner in its con- 
struction, operation and maintenance of said above-ground 
electric transmission facilities on its said fee-owned real 
property, or to impair or affect adversely any right or 
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rights which the Petitioner would otherwise have in con- 
nection with its said use of said property, then: 


(a) The Administrator lacks statutory authority to 
make said Determination. 


(b) If such statutory authority be found to exist, its 
said exercise by the Administrator, without the payment 
of just compensation to the Petitioner, is an unlawful exer- 
cise of said statutory authority as constituting a taking of 
the property of the Petitioner for public use in violation of 
the Fifth Amendment to the Constitution of the United 
States. 


(c) If such statutory authority be found to exist and if 
it may, constitutionally, be exercised by the Administrator 
without the payment of just compensation to the Petitioner, 
it may be exercised by the Administrator only (i) after the 
Petitioner has had an opportunity to present evidence as 
to the respective public interests to be served by its said 
facilities and by said air navigation, and (ii) upon the 
basis of appropriate findings by the Administrator as to 
the efficient utilization of the navigable airspace, which 
findings are supported by, among other things, substan- 
tial evidence of record that the public interest to be served 
by said air navigation is superior to the public interest 
to be served by the Petitioner’s said facilities. 


Wuererore, the Petitioner prays that review of said 
proceedings be granted and that, upon such review, an 
appropriate order be entered either (i) dismissing this 
Petition on the ground that said Determination cannot 
operate in any way to prejudice the Petitioner in its said 
use of its said fee-owned real property, or to impair or 
affect adversely any right or rights which the Petitioner 
would otherwise have in connection with its said use of 
said property; or (ii) setting aside said Determination 
and dismissing said proceedings; or (iii) setting aside 
said letter order of February 1, 1963, directing that the 
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Petitioner be granted a public hearing at which it may 
present evidence as to the respective public interests to be 
served by its said proposed facilities and by said air navi- 
gation, and directing the Administrator, in making his 
final determination, to make appropriate findings, in the 
light of, among other things, such evidence, on the efficient 
utilization of the navigable airspace. 


Respectfully submitted, 
Poromac Execrric Power Company 


By 8S. R. Woopzeu 
S. R. Woodzell 
Senior Vice President 
Washington, D. C., 
March 15, 1963. 


Cornetivs Means 
Cornelius Means 
929 E Street, N. W., 


Washington 4, D. C., 
Attorney for the Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 
Potomac Execrric Power CoMPany, Petitioner 
v. 


N. E. Harasy, Administrator of the Federal Aviation 
Agency, Respondent 


Ow Petition For REVIEW OF AN Orper oF THE ADMINISTRATOR 
oF THE FepERAL Aviation AGENCY 


Stipulation of Issues and Schedule for Designation of Record 
and Briefing 


1. Pursuant to Rule 38(g) of this Court, it is hereby 
stipulated and agreed by counsel for the Potomac Electric 
Power Company and the Federal Aviation Agency, that 
the material issues presented by this petition are: 


a. Whether this Court has jurisdiction to review the 
determination by the Federal Aviation Adminis- 
trator that the proposed construction of power lines 
by Potomac Electric Power Company on property 
abutting the Freeway Airport would constitute a 
hazard to air navigation. 


. Whether the Administrator has statutory authority 
(a) to make a determination that a proposed struc- 
ture would be a hazard to air navigation, and (b) to 
do so without providing for just compensation. 


. Assuming that the Administrator has such authority, 
whether it may be exercised without affording the 
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petitioner an opportunity to present evidence as to 
the respective public interests involved in the airport 
and in petitioner’s power lines, and without the 
Administrator making findings in the light thereof 
as to the efficient utilization of the navigable air- 
space. 


2. It is further stipulated and agreed that the designa- 
tions for printing shall be served, and the briefs filed, 
according to the following schedule: 


a. Petitioner shall serve a designation of portions of 
the record for printing in the joint appendix on or 
before May 16, 1963. 


b. Respondent (and intervenor, if any) shall serve a 
designation of any additional portion of the record 
for printing on or before May 23, 1963. 


c. Petitioner’s brief and the joint appendix shall be 
due on or before June 17, 1963. 


d. Respondent’s (and intervenor, if any) brief shall be 
due on or before July 26, 1963. 


e. Petitioner’s reply brief, if any, shall be due on or 
before August 15, 1963. 


LionEL KEesTeENBAUM 
Department of Justice 
Washington 25, D. C. 

Attorney for Respondent 


Cornetius MEANS 
Potomac Electric Power Company 
929 E Street, N. W. 
Washington, D. C. 
Attorney for Petitioner 


J.A. 34 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1962 


No. 17,706 


Potomac Exrecrric Power CoMPANY 
v. 
N. E. Hazasy 


Before: Faxy, Circuit Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 

Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


Dated: May 13, 1963 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,706 


Potomac Execrric Power Company, 929 E Street, N. W., 
Washington 4, D. C., Petitioner 


vs. 


N. E. Hatasy, Administrator of the Federal Aviation 
Agency, Respondent 


Motion of Irvin R. and Frances M. Rodenhauser for 
Leave to Intervene 
Now comes Irvin R. and Frances M. Rodenhauser (here- 
inafter called the Rodenhausers), pursuant to Rule 38 (f) 
of the Court’s Rules, to move the Court for leave to inter- 
vene in the above-entitled case, and for grounds states as 
follows: 


1. The Rodenhausers reside at Church Road, Box 163, 
Mitchellville, Maryland, and are the proprietors of the 
Freeway Airport, located at the intersection of John Han- 
son Highway and Church Road, Mitchellville, Maryland. 


2. The petitioner proposes to construct, operate and 
maintain certain above-ground electric transmission facili- 
ties on its fee-owned real property which is adjacent to 
Freeway Airport. 


3. Certain administrative proceedings concerning the pe- 
titioner’s proposal were had before the Federal Aviation 
Agency, and the Rodenhausers because of their interest 
were a party to these proceedings. The proceedings re- 
sulted in the issuance by the Acting Chief of the Obstruc- 
tion Evaluation Branch of the Federal Aviation Agency, 
on October 19, 1962, pursuant to authority delegated to 
him by the Administrator, of a ‘‘Determination of Hazard 
to Air Navigation (OE Docket No. 62-EA-4),’? determining 
that the petitioner’s proposed transmission facilities, if 
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erected, would constitute a hazard to air navigation in that 
they would render two of the runways at Freeway Airport 
unusable, would derogate the use of the third runway, 
and would have a substantial adverse effect upon aeronau- 
tical operations at the Freeway Airport. Petitioner’s re- 
quest to the Administrator for a public hearing for the 
purpose of obtaining a formal decision of the Administrator 
on the matter was denied. 


4. The Rodenhausers, as owners of Freeway Airport, 
have a substantial interest in all of the matters raised by 
the petitioner in this appeal. While it may be that the 
interest of the Rodenhausers is the same or similar to 
the interest of the Administrator and, therefore, may be 
represented by the Administrator in this appeal, the Roden- 
hausers have no assurance of this. 


Wuenrerore, the Rodenhausers move the Court for leave 
to intervene and participate as a party in the above-en- 
titled case. 


Respectfully submitted, 


Joun S. YoviceE 

John S. Yodice 
6406 Georgia Ave., N. W. 
Washington, D. C. 


Merritt ARMOUR 
Merrill Armour 
1001 - 15th St., N. W. 
Washington 5, D. C. 
Attorneys for the Rodenhausers 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 


September Term, 1962 
Poromac Execrric Power Company, Petitioner, 
v. 


N. E. Harasy, Administrator, Federal Aviation Agency, 
Respondent. 


Before: Fahy, Danaher and Wright, Circuit Judges, in 
Chambers. 


Order 


On consideration of the unopposed motion of Irvin R. 
and Frances M. Rodenhauser for leave to intervene, it is 


Orverep by the court that Irvin R. and Frances M. 
Rodenhauser are hereby granted leave to intervene and 
to file a single brief in this case. 


Per Curiam. 


Dated: Jun. 3, 1963 


BRIEF FOR RESPONDENT 


i a 


IN THE UNITED STATZS COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Ne. 17,796 
POTOMAC ELECTRIC POWER COMPANY, PETITIONER 


N. E. HALABY, ADMINISTRATOR OF THE 
FEDERAL AVIATION AGENCY, RESPONDENT 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
ADMINISTRATOR OF TSE FEDERAi, AVIATION AGENCY 


WILLIAM 4. ORRICK, JR., 
Assigtaut Attorney General, 


LIGNEL KESTENBAUM, 
I. DANIEL STEWART, JR., 
Attorneys, 


. 


Department of Justice, 
Washington, D.C. 20530. 


COUMTER-STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated that the following issues are 


presented by this case (J.A. 32): 


1. 


Whether this Court has jurisdiction to review the 
determination by the Federal Aviation Administrator 
that the proposed construction of power lines by 
Potomac Electric Power Company on property abutting 
the Freeway Airport would constitute a hazard to air 
navigation. 

Whether the Administrator has statutory authority 

(a) to make a determination that a proposed structure 
would be a hazard to air navigation, and (b) to do so 
without providing for just compensation. 

Assuming that the Administrator has such authority, 
whether it may be exercised without affording the 


petitioner an opportunity to present evidence as to 


the respective public interests involved in the airpeet: 


and in petitioner's power lines, and without the 
Administrator making findings in the light thereof 
as to the efficient utilization of the navigable 


airspace. 
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Counter-statement Of the CaS€...cccccccccccccccsccscccvenccsoecs 
Statute and regulations involved......scscccccccccvccccsccceres 
Summary Of ATGuMENt...sscccccccccccccccccvcccccevssscccccvceces 
Argument: 

A. An FAA determination that a proposed structure will 
be an air hazard is a declaration that incompatibility 
exists between the structure and aeronautical activity 
but does not itself prohibit or limit either use...... 

B. The PAA determination below is not a reviewable 
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Regulations: - Continued 
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Miscellaneous: 
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COUNTER-STATEMERT OF THE CASE 


The basic facts in this case are not in dispute. 


Freeway Airport is located near Mitchellville, Maryland, and 
1/ 


has been in operation since 1942 or 1946 (J.A. 12, 17). It is 
owned by Irvin R. Rodenhauser and his wife Frances M. Rodenhauser, 
who are intervenors in this case. In 1959 the State of Maryland 
issued a commercial license for the operation of the airport 

(J.4. 1, 17). About twenty planes, which are used for pleasure, 
sport, and business, are now based there (J.A. 17, 22). The airport 
has four runways as shown on the map at J.A. 9--a nerth-south runway 
3,400 feet long; an east-west runway 1,800 feet long; a northeast- 
southwest runway 1,800 feet long; and a northeast-southeast runway 
2,000 feet long (J.A. 20). 

Petitioner, Potomac Electric Power Company (Pepco), is a public 
utility that supplies eletricity to the District of Columbia and 
parts of the states of Virginia and Maryland (J.A. 19). In 1956 
Pepco acquired an option on a site at Chalk Point on the Patuxent 
River, Prince Georges County, Maryland, for the purpose of building 
a steam-eletric generating station (J.A. 20, 21). The first 
generating unit at the new station is scheduled to go into operation 
in the spring of 1964, and a second in the spring of 1965 (J.A.~21). 


1/ "J.A." refers to the joint appendix which is printed in the same 
volume as petitioner's brief. 


To connect the Chalk Point station with its distribution system, 
Pepco planned to build transmission lines from Chalk Point to its 
Burtonsville substation, which is also located in Maryland (J.A. 21). 
The prospective transmission line route was laid out on the basis of 
aerial photographs and was largely determined by mid-1958 (J.A. 21). 
Thereafter Pepco bought a 250-foot right-of-way between Chalk Point 


and Burtonsville, a portion of which abuts directly on the Freeway 


Airport property. Pepco alleges that the aerial photographs did 
2/ | 


not reveal the existence of the airport (J.A. 21) . 

Pepco's intended power lines will be 230,000 ole, double circuit 
transmission lines which will be supported by steel towers 125 feet 
high, spaced at approximately 800 feet intervals (J.A. 2, 22). They 
will run parallel to the airport's western boundary and will be 
located a few feet from the end of two of the four runways. The 
extended center line of the east-west runway will intersect the 
power lines at about a 90 degree angle, and the extended center line 
of the northwest-southeast runway will intersect the lines at about 
a 45 degree angle (J.A. 9). If the transmission lines ‘are constructed 
according to plans, their proximity to the airport will render these 


two runways unusable (J.A. 18). 


2/ At the time of the aerial survey, it appears that none of the 
runways at Freeway had been paved (see J.A. 1). 


In compliance with Part 626 of the Federal Aviation Agency Rules, 
/ 


14 CFR (Revised as of January 1, 1962) Section 626.9, 626.10 Pepco 
gave notice on Form FAA-117 of its plans to construct the Chalk Point-- 
Burtonsville power line (J.A. 2). . 

On February 16, 1962, the Chief of the New York Regional Airspace 
Utilization Branch of the Federal Aviation Agency, informed Pepco by 
letter that on the basis of FAA-117 and its attachments a “preliminary 
determination" had been made that the proposed power lines would 
constitute a “hazard to air navigation™ (J.A. 4), under 14 CFR 626.11 - 
626.13. The letter stated that the proposed power line would interfere 
with the runway approach surfaces of all four runways, the degree of 
violation of FAA criteria varying from approximately 63 feet to 125 
feet above ground (ibid.). The letter suggested the possibility of 
relocating the lines and advised Pepco of its right to request an 
"geronautical study" within thirty days, which petitioner duly requested 
(J.A. 6). 

In accordance with the procedure prescribed by the FAA rules 
(14 CFR 626.30 - 626.64), an aeronautical study was initiated (J.A. 7). 
Comments were received as to the effect of Pepco's proposal on aeronauti- 
cal activity from, among others, the Airline Owners and Pilots Association 
(JeA. 10); the United States Army (J.A. 11); and National Pilots Associa- 
tion (Jed. 11). An informal meeting, attended by FAA officials, Pepeo, 


en 


3/ Part 626 has been amended and redesignated Part 77 effective as of 
December 12, 1962, 27 F.R. 10357 (1962), with no substantial changes 
pertinent to this case. In this brief, we refer to the regulations in 
effect during the proceedings below, f.e., Part 626 revised as of 
January 1, 1962. 
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and other interested parties, was held May 15, 1962 in the FAA offices 
at Jamaica, New York in which the proposal and comments made in response 
to the FAA circularization were reviewed. In a memorandum summarizing 
the proceedings of that meeting, it was pointed out that: the proposed 
power lines would penetrate the approach surfaces of all four runways 


at the Freeway Airport; that two of the runways would be' closed; and 


that approaches to and departures from one other runway would be 


seriously affected (J.A. 16-17). 

Based upon the aeronautical study, the acting chief of the 
Obstruction Evaluation Branch of the FAA issued a document on 
October 19, 1962 entitled “Determination of Hazard to Air Haviga- 
tion" which stated (J.A. 17-18, at 18): 

Pursuant to the authority delegated to me by the 

Administrator (14 CFR 626.33) it is found that the 

proposed structure would have a substantial adverse 

effect upon aeronautical operations at the Freeway 

Airport and it is hereby determined that the proposed 

structure would be a hazard to air navigation. 

Pepco filed a petition pursuant to Section 626.34 to obtain a 
public hearing and a formal decision by the Administrator on the 
proposed construction “in the light of the over-all public interest, 
the effect of the proposed construction upon the safety of aircraft 
and, even more importantly, upon the efficient utilization of the 
navigable airspace" (J.A. 19-23). In its petition Pepco complained 
that the "Determination of Hazard" made no findings with respect 
to the most efficient utilization of the airspace above its 250-foot 


right of way in the vicinity of the airport and‘ thatcno consideration was 


4 


given to the public interest involved in Pepco's operation as a public 
utility (J.A. 23). The petition was denied February 1, 1963 because 
the ground asserted did not constitute “adequate foundation” for 


convening a hearing (J.A. 26-27). 


Pepco filed a petition for review in this Court on March 16, 1963 
4/ 


(JA. 27-31). The petition asserted (J.A. 29-30) that if the 
Determination of Hazard could operate in any way to prejudice petitioner's 
construction and use of its transmission lines or adversely affect the 
property rights therein, the Administrator lacked statutory authority 
to issue it. Petitioner further urged that if such authority existed 
the Administrator's exercise of it here was an unlawful taking of 
petitioner's property for a public use in violation of the Fifth 
Amendment and was improper without a public hearing and findings as 

to the efficient utilization of the navigable airspace. Petitioner 
requests an order ejther (1) dismissing this petition on the ground 
that the Determination cannot operate in any way to prejudice or 
impair the petitioner's use of its property; or (2) an order setting 
aside the Determination; or (3) an order setting aside the denial 


of the petition for a public hearing and directing the Administrator 


4/ The petition sought review of "certain orders" issued by or under 
the authority of the Administrator. It refers thereafter to the 
"Determination of Hazard to Air Navigation,” and to the denial of the 
petition for public hearing, which alledgedly made the Determination 
final. In the:jurisdictional statement in its brief, Petitioner states 
that this appeal is "to review a Determination of Hazard to Air Naviga- 
tion” (Pet. Br. 7). 


to make appropriate findings on the efficient utilization of the 


navigable airspace in light of the public interests served by the 


proposed power lines and the airport (J.A. 30-31) = 
STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the Federal Aviation Act and of 

the FAA Rules are set forth in the appendix to petitioner's brief. 
SUMMARY OF ARGUMENT 

A. The Federal Aviation Act of 1958 confers upon the Administrator 
of the Federal Aviation Agency broad powers to provide for safety in 
air navigation including a specific power to require notice of con- 
struction or alteration of structures affecting air safety. In the 
exercise of these powers, the Administrator promulgated Part 626 of 
the FAA rules which requires that notice be given of the construction 


or alteration of certain structures which may affect air navigation; 


5/ On March 27, 1963, Pepco and Intervenors in this case entered 
into a consent decree which settled a case brought by Pepco against 
the latter in the circuit court for Prince Georges County, Maryland, 

a Maryland state court for a declaratory judgment that Pepco had 

the right to construct and maintain the praposed’ power lines. Pepco 
also asked the court to enjoin. the airport operators from permitting 
aircraft to fly over transmission lines so as to endanger the lines. 
Under the terms of the consent decree, Pepco may lawfully construct 
and maintain the power lines; and defendants Rodenhausers may continue 
operating the airport, although they may not invite or permit aircraft 
to fly over the right of way so as to endanger the power line. The 
consent decree sought to preserve the rights in this suit by providing 
that "[nJothing contained herein shall be deemed to affect in any way 
any rights or duties which may rest on the parties with respect to the 
use of the navigable airspace, under and by virtue of the provisions 
of the Federal Aviation Act of 1958... ." This decree is set forth 
in the appendix to this brief. 


establishes criteria for determining preliminarily when such structures 


will be a hazard to air navigation; and provides for aeronautical studies 


and hearings to make a final determination. The FAA procedures serve air 
safety by providing a forum in which conflicts between aeronautical and 
non-aeronautical interests may be resolved by compromise or accommodsfion. 
The FAA determination is a declaration that the structure is not compatible 
with air navigation safety requirements but does not purport to prohibit 
the erection or alteration of the structure. This declaration serves 

air safety since it may be utiliged by the FCC, local zoning and other 
bodies which have authority to license construction. 

B. Since the determination does not prohibit the erection of 
Pepco's power lines, it may undertake the construction without being 
subject to civil or criminal. liability under the Act. Because the 
determination does not have a direct impact on the legal rights of 
the petitioner, this Court is without jurisdiction to review the 
Administrator's determination. The possibility of some speculative 
future litigation involving the impact of petitioner's power lines 
on air navigation does not afford a sufficient basis upon which this 
Court may exercise its review powers. 

C. If the Court reaches these questions, the determination is 
clearly a lawful implementation of the Administrator's powers to 
promote safety, and it does not involve a taking of property or 
require a hearing on the respective merits of the competing land 


uses. 


ARGUMENT 

The Federal Aviation Administrator made a "determination" that 
petitioner Pepco's proposed power lines constitute "a hazard to air 
navigation” at the intervenors' Freeway Airport, but made no order 
purporting to prohibit or impair Pepco's construction or use of the 
lines. A principal basis asserted for review here is Pepco's "doubt" 
as to the effect of the FAA determination. We shall show, by analysis 
of the Act and regulations, that an FAA determination, like the one 
here, implements the safety objectives of the Act, but does not purport 


to adjudicate the right to construct a proposed structure and that the 


determination is not reviewable. 


A. FAA di that a sed 8 re will b 
an d t 


an air hazard ig a declaration thet incompatibility exists 


between the s e utical ac but 
not 1 b 1 t ir ° 


Under the Federal Aviation Act of 1958, the Administrator is vested 
with broad powers to foster air safety including the regulation of “the 
use of the navigable airspace under such terms, conditions and limitations 
as he may deem necessary in order to insure the safety of aircraft and 


the efficient utilization of such airspace" (Section 307(a), 49 U.S.C. 
&/ : 
1348(a)). The existence of tall structures such as power lines, oil 


6/ See also the Act's declaration of general policy to be considered by 
the Administrator, Section 103, 49 U.S.C. 1303; the provisions for develop- 
ment planning, Section 312, 49 U.S.C. 1353; and for safety regulation and 
certification of aircraft, airmen, air carriers, air navigation facilities 
and air agencies, Section 307(b), (c), 601-609, 49 U.S.C. 1348(b), (ec), 
1421-1429. 


drilling derricks, radio and television antenna towers, and buildings 
present obwious hazards for air navigation. Aside from the general 
safety provisions, the problem of tall structures is specifically 
dealt with in Section 1101, 49 U.S.C. 1501, which states that, "[t]he 
Administrator shall, by rules and regulations, or by order where 
necessary, require all persons to give adequate public notice, in the 
form and manner prescribed by the Administrator, of the construction 
or alteration, or of the proposed construction or alteration, of any 
structure where notice will promote safety in air commerce." And the 
Administrator has general power to issue such regulations and orders, 
and conduct such investigations "as he shall deem necessary to carry 
out the provisions of, and to exercise and perform his powers and duties 
under, this Act." (Section 313(a), 49 U.S.C. 1354(a)). 

2. Pursuant to these statutory provisions, the Administrator in 
1961 promulgated! Part 626 of the FAA regulations (14 CFR), under which 
the proceedings below took place. The expressed purposes of the regula- 
tions are to require "adequate public notice of the proposed construction 
or alteration of any structure where notice will promote safety in air 
commerce"; to establish criteria for determining when structures con- 


stitute "hazards to air navigation"; and to provide for aeronautical 


studies and public hearings in which a proposed structure may be 


evaluated in light of those criteria to determine its effect "upon 


the safety of aircraft in flight and the efficient utilization of 


i/ 
airspace" (14 CFR 626.1(b)). 


The FAA procedures, illustrated by the present case, Statement 
‘supra, are set forth in detail in Part 626. Notice must be given to 
the FAA of the proposed construction and alteration of certain 
structures, depending upon their height and proximity to airports 
(14 CFR 626.9, 626.10). On the basis of this notice the FAA 
considers whether the proposed structure exceeds the established 
hazard criteria; and, if so, the FAA makes a "preliminary determination* 
that the structure would be a “hazard to air navigation.” An "aeronauti- 
cal study" may be then undertaken by the FAA, on its own motida or upon 
the request of the construction sponsor, to determine whether, notwith- 
standing violation of the criteria, the proposal might be deened not 


to constitute a hazard to air navigation (14 CFR 626.11 - 626.13). 


Z/ Another purpose is to establish “antenna farms," in order to concen- 
trate antenna towers in specific areas, with the cooperation of the FCC 
(14 CFR 626.1(b) (5), 626.75 - 626.76). i 

Prior to the adoption of the Part 626, the governing regulations 
under the Civil Aeronautics Act required the giving of notice to the 
CAA of proposed construction, but did not provide for determinations 
of hazard to air navigation (14 CFR (1949 ed.) 625 et geq.). 


8/ Sections 626.12 and 626.13 set out the criteria for determining when 
a proposed structure, for which notice was required, constitutes a hazard 
to air navigation. For example, structures are considered hazards to air 
navigation if they are above 500 feet high, above 200 feet in certain FAA 
control zones or airways, or extend into certain prescribed “airport 
imaginary surfaces" meant to assure safe landing and approach patterns. 
In the instant case, the preliminary determination of hazard to air 
navigation was made on the ground that the power lines would extend into 
certain of the airport imaginary surfaces set out in 626.13 (J.A. 4). 


When an "aeronautical study" is initiated, notification is given 
the construction sponsor and other interested persons, from whom 
comments pertaining to the proposal are solicited (14 CFR 626.32(a)). 
If the FAA staff finds substantial aeronautical objection to the 
proposal either from its own analysis or from the comments filed by 


interested persons, an informal meeting is held in the FAA regional 


office. “ip addition to the evaluation of the effect of the proposed 


construction on air navigation, the purposes of such a meeting are 
to explore the aeronautical objections to the proposal, to attempt 
to develop recommendations for adjustments in aviation requirements 
which would accommodate the proposed construction, and to examine 
possible modification of the proposed construction, including 
revisions of the proposal which would eliminate the violation of 
criteria” (14 CFR 626.32(c)(1)). A summary of the informal hearing 
and recommended conclusions as to the effect of the proposal upon 
the use of the navigable airspace, are forwarded to the Obstruction 
Evaluation Branch of the FAA, which evaluates the proposal with 
respect to "its effect upon the safe and efficient utilization of 
airspace by aircraft, and issue[s] a determination as to whether 
the proposed construction would be a hazard to air navigation" 
(14 CFR 626.33(a)). 

The sponsor of the construction,or any person objecting to it, may 
then petition for a public hearing to obtain "a formal decision of the 


Administrator." Such hearing will be granted if the Administrator finds 


that the petition "has adequate foundation" (14 CFR 626.34). The rules 
provide for presentation of evidence before an FAA employee designated as 
presiding officer. After the parties submit recommendations, the Adminis- 
trator will review the record and other available eglevant evidence, and 
make his determination, entering an appropriate order (14 CFR 626.50 - 
626.64) a 


3. The Part 626 proceedings seek to implement the statutory 


safety provisions in specific limited ways. Notice of proposed structures 
makes possible proper charting on maps, a function envisaged by Section 
1101 of the Act. The Administrator expanded the procedure beyond the 
requirement of notice in order to carry out his general responsibility 
for fostering air safety, e.g., Section 307(a). 

By establishing air hazard criteria and providing for aeronautical 
studies and hearings, the Administrator has chosen to play an active 
part in accommodating proposed construction and aeronautical needs. 

The Administrator's purpose is to focus attention upon aeronautical 
needs and hazards. His determination of "hazard to air navigation" 
means that there is an incompatibility between the seopenad structure 
and existing aeronautical activity. The determination’ does not itself 
prohibit or limit either the construction or air navigation. However, 


by means of the informal and formal proceedings under Part 626, the 


The Administrator is "not confined" to the transcript of the hearing 
(14 CFR 626.63). The regulations state that the hearing is "a fact-finding 
procedure” and hence is “non-adversary" and not subject to the Administrative 
Procedure Act (14 CFR 626.51). 


Administrator has provided a forum for possible resolution of differences 
and accommodation of the competing air and ground interests by compromise 
and "moral persuasion. oa 

This objective is made explicit in the regulations governing 
aeronautical studies. The FAA staff is directed to seek “adjustments 
in aviation requirements which would accommodate the proposed construc- 
tion"® (for example, a modification in flight patterns); and also, "to 
examine possible modification of the proposed construction, including 
revisions of the proposal which would eliminate the violation of 


criteria" (14 CFR 626.32(c)(1)). As a matter of fact, nearly every 


study thus far initiated has ended with such accommodations, While 


the regulations also provide for a public hearing to formalize the 

agency determination, this does not contemplate licensing or prohibi- 
tory orders. The regulations provide that the hearing is "non-adversary"; 
it is a means of "fact-finding" employed to assist the Administrator in 
his activities, not a basis for adjudicating private rights under the 


Administrative Procedure Act. 


10/ See Hearings on “Review of the Federal Aviation Act," Aviation Sub- 
committee of the Senate Committee on Interstate and Foreign Coumerce, 
86th Cong., 2nd Sess., Part 2, p. 602 (FAA Director of the Bureau of 
Ady Traffic Management, and the General Counsel). 

Pepco (Pet. Br. 10, 17) cites references in the regulations’ preamble 
to the "effect upon diverse non-aviation interests," as indicating an 
FAA intent to adjudicate between competing land uses. But this can better 
be explained as referring to the concern of non-aviation interests about 
the burdensome procedures themselves. Thus, the mere requirement of giving 
thirty days notice of construction, 626.10(a), would have an adverse effect 
on non-aviation interests that need to make rapid, emergency changes in 
ground structures such as oil drilling derrick operators and railroad 
companies. 
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While the Administrator does not purport to choose between the 
competing aeronautical and non-aeronautical uses, the superiority of 
one use over another may be resolved by application of local law. In 


conflicts arising between airports and adjacent landowners, traditional 
4/ 
principles of equity law have provided the basis for judicial decision, 


and zoning boards and licensing authorities may control or limit either 
airport or other construction. And, where public airports are involved, 
the power of eminent domain is generally available to the airport to 
take whatever land or easements are required for safe and efficient 
operation. The FAA determination of hazard is useful to these bodies 


in showing the extent of the conflict between the aeronautical and 
12/ | 
non-aeronautical uses. 


1/ t Field v. Town of North Hempstead, 88 F. Supp. 177 (&.D. B.Y) 
(water tower could not be enjoined); Guith v. Consumer's Power Co., 36 F. 
Supp. 21 (B.D. Mich.), and Capitol Airways, Inc. v. na ; 

Light Co., 215 Ind. 462, 18 N.E. 2d 776 (erection of power lines could not 
be enjoined); Reaver v. Martin Theaters of Florida, 52 So. 2d 682 (Fla. 
8. Ct.) (drive-in airport not enjoinable); Air Terminal Properties v. 

New York, 172 Misc. 945, 16 N.¥.S, 2d 629 (planting of trees on highway 
near airport by city not enjoinable). However, the courts have enjoined 
the erection of objects that have no utility or are spite structures. 
Commonwealth ex rel. Schnader v. Von Bestecki, 30 Pa. D & C 137, [1937] 

US Av 1; Iowa City v. Tucker [1936] US Av 10 (Lowa Dist. Ct.); Liles v. 
Jagnigan [1950] US Av 90 (Tenn. Ch. Ct.). 


12/ Part 626 is not unique in this respect. For example, Section 309 
of the Act requires notice to the FAA of construction or alteration of 
any airport (even though no federal funds are involved). Under Part 625 
of the regulations, the Administrator has provided for the making of a 
determination as to the effect of the proposal "upon the safe, efficient 
use of airspace." This determination does not have any binding effect 

of itself but is to be furnished to the airport proponent, state aviation 
officials and other interested persons, 14 CFR 625.6(b), (c). 


The FAA determination may also be utilized in a similar way by 


the Federal Coumunications Commission. The Administrator may find that 


a proposed radio antenna tower would interfere with air navigation, but 
his regulations expressly disclaim any intent to impair the Commission's 
authority to permit construction of such ed The FCC, in turn, 
considers the FAA determinations as a ground for then taking "such 
further action as might be appropriate" (47 CFR 17.4). Among other 
conditions, the Coumission may require the painting or illumination of 
an antenna that would be a menace to navigation (Section 303(q)):of the 
Federal Communications Act, 47 U.S.C. 303(q) and hae detailed regula- 
tions on that subject, 47 CFR 17.21 - 17.45. The Commission may also 
refuse to issue a permit for the construction of an antenna that is 
hazardous to air navigation (Simmons v. Federal Commmications Coumission, 
79 U.S. App. D.C. 264, 145 F. 2d 578). 

B. FAA De ta 

We have shown that a "Determination of Hazard to Air Navigation” 
under Part 626 is a finding made by the Administrator to promote air 
safety, and has no mandatory effects upon any party. By its terms, 
as already noted, the determination here does not order Pepco to do or 
refrain from daimg any act. Nor does the determination otherwise 
purport to alter, change, or declare Pepco'’s legal rights or liabili- 
ties. It merely finds that the proposed power line would be hazardous 


to avigation and would have an adverse effect upon Freeway Airport. 


13/ A note to Section 626.50 of Part 626 states: "Any findings entered 
hereunder are without prejudice to the jurisdiction of the Federal 
Communications Commission to grant or deny applications for construction 
permits under the Communications Act of 1934, as amended." 
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Thus, we think it clear that Pepco may build the transmission lines without 
subjecting itself to the possibility of a civil penalty action under Section 
901, 49 U.S.C. 1472, or to an enforcement proceeding aslee Section 1007, 
49 U.S.C. 1487, for violation of an order of the POO OR a We 
submit, therefore, that the determination is not a reviewable order 
within this Court's jurisdiction under Section 1006 of the Act, 49 
U.S.C. 1486. 

1. A fundamental principle of judicial review of agency action 


is that resort may be had to the courts only when agency orders 


"impose an obligation, deny a right or fix some legal relationship 

as a consummation of the administrative process" (C_& $ Airlines, Inc. 
0% 

v. Waterman Steamship Corp., 333 U.S./95, 112-113). As Judge Washington 


succinctly put it ina leading opinion of this Court, "In all cases 
held reviewable, something was happening to the complainant. Either 
someone was doing something to him or he was placed under an obliga- 
tion to do something." Cal e Powe - v. Federal Power 
Commission, 99 U.S. App. D.C. 263, 270, 239 F. 2d 426, 436. 

Even if the Administrator, under the Act and regulations, could 
take action against a proposed structure, he has not sought to do so. 
This Court has repeatedly held that judicial power does not extend 


to reviewing mere administrative findings or opinions upon which no 


14/ An agency order must be a specific command to result in such 
penalities. Cf. Na Laboy Rel dv. Express Publishing 
Co., 312 U.S. 426, 433;Odom v. Thompson, 85 F. Supp. 477 (H.D. Ala.). 


coercive order is based. C nental & Trust Co. v. Martin, 


112 U.S. App. D.C. 354, 303 F. 2d 2143 California Oregon Power Co. 
v. Federal Power Commission, 99 U.S. App. D.C. 263, 239 F. 2d 4263 
Helco Products Co. v. McNutt, 78 U.S. App. D.C. 71, 137 F. 2d 6815 
John P. Agnew & Co. v. Hooge, 69 U.S. App. D.C. 116, 99 F. 2d 3493; 
See also Carolina Aluminum Co. v. Federal Power Commission, 97 F. 2d 
435 (C.A. 4). See also ted States v. Los eles & Salt Lake R. 
Co., 273 U.S. 299, in which the Supreme Court held unreviewable an 
ICC determination which fixed the value of the appellee’s property, 
but which took no action against the ee 

2. Petitioner Pepco attempts to bring the Administrator's action 
within the ambit of judicial review power by arguing that "Te]ven if 
the Determination is not intended to have any adverse effect on Pepco, 
nevertheless, it is only realistic to recognize that at some time in 
the future some court might give weight to the Determination adverse 
to Pepco in an action, for example, brought to enjoin Pepco from 
constructing or maintaining its proposed transmission facilities, 


or one brought against Pepco to recover for damages suffered by a 


15/ The Court there stated (273 U.S. at 309-310) : 
The so-called order here complained of is one which 
does not command the carrier to do, or to refrain 
from doing anything; which does not grant or withhold 
any authority, privilege, or license; which does not 
extend or abridge any power or facility; which does not 
subject the carrier to any liability, civil, or criminal; 
which does not change the carrier's existing or future 
status or condition; which does not determine any right 
or obligation. This so-called order is merely the 
formal record of conclusions reached after a study of 
data collected in the course of extensive research. 
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flyer as a result of his airplane coming into contact with Pepco's 


facilities [footnote omitted], or one brought by Pepco for damages 


suffered by Pepco as a result of an airplane coming into contact: 
with its facilities" (Pet. 18). Jurisdiction to review the present 
determination cannot rest upon the speculative possibility of 

future proceedings before a court or other body, in which the hazards 
presented by the power lines might be litigated. 

The prospect of subsequent litigation involving the power lines 
does not give the Administrator's determination the "immediate and 
practical fetta required for review. As the Supreme Court 
ruled in the leading decision of Eccles v. Peoples Bank, 333 U.S. 
426, 432: : 

The concurrence of these contingent events, necessary 

for injury to be realized, is too speculative to warrant 

anticipatory judicial determination. Courts should avoid 


passing on questions of public law even short of consti- 
tutionality that are not immediately pressing. 


Similarly, in Federal Power Commission v. Hope Natural Gas Co., 

320 U.S. 591, 619 the Supreme Court refused to review a finding by 
the Federal Power Commission that past rates of Hope were unlawful, 
made only for the benefit of a state agency which had a consumer's 
fund to dispose of. The Court held that the finding was "the 
exercise solely of the function of investigation!’ and would adversely 
affect the complainant “only on the contingency of future administra- 


tive action" by other bodies. See also G&S Airlines, Inc. v- Waterman 
03 
Steamship Corp., 333 U.S. 4, 112-113. The same point was made in 


16/ Frozen Food Express v. United States, 351 U.S. 40, 44. 
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Wolff v. Benson, 103 U.S. App. D.C. 334, 258 F. 2d 428, when this Court 
refused to review the validity of an agricultural marketing agreement 
which might have provided the basis for action by the Tariff Commission 
and the President injurious to the complainants. 

3. Pepco maintains, however, that the Determination should 
nonetheless be reviewable because otherwise it would be denied 
“any opportunity to attack the Determination as unauthorized or 
lacking in procedural due process, since, it having become *final, ' 
it would not be open to collateral attack" (Pet. Br. 19). But since 
Pepeo does not contest the fact that the construction of its power 
lines would in fact violate the criteria established by the regula- 
tions, the subject matter of the FAA proceeding below would not be 
at issue in any subsequent case. It follows, therefore, that denial 
of review here will in no way prejudice petitioner's rights in any 
future litigation. 

Apprehension of adverse consequences is apparently based on 
certain provisions of the Federal Aviation Act of 1958 (Pet. Br. 16). 
Section 101(24), 41 U.S.C. 1301(24), defines "Navigable airspace" 
to mean “airspace above the minimum altitudes of flight prescribed 
by regulations . . . and shall include airspace needed to insure 
safety in take-off and landing of aircraft," Section 104, 49 U.S.C. 
1304, declares "a public right of transit through the navigable 
airspace" to exist in behalf of "any citizen." And Section 307(a), 


49 U.S.C. 1348(a), vests the Administrator with power to “assign by 
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rule, regulation, or order the use of the navigable airspace . . . in 
order to insure the safety of aircraft, and the efficient utilization 
of such aircraft." Apparently Petitioner fears that in a future case 
involving the power lines, a court might rule adversely to petitioner 
on the ground that the power lines constituted a trespass upon the 


"navigable airspace." The Administrator's "determination" did not 


purport to construe these statutory provisions or pass upon the 


respective rights of the airport and Pepco against each other. 
Certainly a court in any future case will not be bound by the 
“determination” in construing the Federal Aviation Act and resolving 
the issues indicated by petitioner. 

The only case which we have been able to discover which treats 
the effect given an official opinion that a structure would constitute 
a hazard to air navigation substantiatess our view as to how a court 
would treat such an opinion. In Roosevelt Field v. Town of North 
Hempstead, 88 F. Supp. 177 (E.D. N.Y), decided in 1950, plaintiff, 
owner and operator of an airfield, sought an injunction against the 
maintenance of a village water-supply tower on the theories that the 


tower was considered an aeronautical hazard by the Civil Aeronautics 


17z/ 
Administrator and that it was both a public and a private nuisance. 


17/ In an earlier phase of this litigation, defendant moved to strike 
references in the complaint to the C.A.A. designation of hazard to 
air navigation and to dismiss the complaint for lack of ' federal 
jurisdiction. Both motions were denied 84 F. Supp. 456 (B.D. N.Y.). 
The attack on the complaint was grounded on the premise’ that no 
federal statute conferred a right of action for violation of the 
CAA regulations. The court held that a federal question was pre- 
sented by an allegation of interference with air navigation, and 
that a claim upon which relief may be granted may be based upon a 
statute or regulations even though by their terms they do not create 
such a right. 
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The water tower protruded 38 feet above the minimum height established 
by the Civil Aeronautics Authority for maneuvering for landing and 
take-off. The court noted that the structure was regarded by the 
CAA as an aeronautical hazard (88 F. Supp. at 182, 183), but also 
noted that "[t]here was no regulation, ruling or standard adopted 
by the CAA which either in terms or by implication purported to 
18/ 

prohibit the erection of this water tower" (at 182). One of 
plaintiff's theories in that case was similar to that which 
Petitioner suggests might eventuate in its injury: 

The plaintiff's theory is thus stated in its brief: "No 

"taking’ of defendants’ property in the super-adjacent 

air is involved in this action, for the reason that their 

use of the upper reaches thereof had already been taken 

by the exercise of such police powers; vather, there has 

been a ‘taking’ by the defendants of property in the public 

domain through which the plaintiffs have ‘freedom of transit.‘ 

(at 182). 

The court found no difficulty in rejecting this theory on the 
ground that neither the applicable statute nor regulation purported 
to "take" the airspace for public use above the established minimum 


19/ 
altitude in the “exercise of the police power." Consequently, 


plaintiff was held to have no property rights in the airspace over 


18/ Correspondence from the CAA to the defendants disclaimed the 
authority to prohibit the construction of the tower (88 F. Supp. 177). 


19/ While the CAA regulations did not provide for determinations of 
hazard to air navigation, but only required the giving of notice of 
proposed construction (fn. 7, supra), there was no doubt in that case 
that the agency considered the tower hazardouss to air navigation. 


20/ : 
defendants’ land. On the nuisance theory advanced by plaintiff 


the court weighed the equities and denied the injunction. 

Accordingly, the:possibility of future litigation involving 
the respective rights of petitioner and intervenors does not provide 
a basis for review of the Administrator's determination. 

Cc. De tion lid 

Our interpretation of the determination in the context of the 
Act and regulations has: shown that the determination is not a 
reviewable order. This discussion also clearly aauere the other 
issues sought to be raised by petitioner--which need not be reached 
by this Court--concerning the validity of the determination. 

Petitioner does not contest the factual determination that its 
power lines will be a hazard to air navigation, in the sense that 
their construction and use will be incompatible with safe and efficient 
use of the Freeway Airport. The making of such a determination is 
within the statutory power of the Administrator to promote air safety. 
The determination has no coercive or binding adjudicative effect, 80 
there is clearly no possibility of a taking which would require com- 
pensation. And since the Administrator does not purport to adjudicate 


—— 


20/ Since this decision the definition of navigable airspace was 
modified by the Federal Aviation Act of 1958 to include “airspace 
needed to insure safety in take-off and landing of aircraft" Section 
101(24), 49 U.S.C. 1301. This is the basis for petitioner's apprehen- 
sion of a future ruling against it. 


between the airport and the power lines, there is no reason for a 
hearing upon the public interest in the respective uses. 
CONCLUSION 


For the foregoing reasons, the petition for review should be 


dismissed. 
Respectfully submitted. 


WILLIAM H. ORRICK, JB., 
Assistant Attorney General. 


LIONEL KESTENBAUM, 
I. DANIEL STEWART, JR., 


Attorneys. 


APPENDIX 
Equity No. B-9576 
IM THE CIRCUIT COURT FOR PRINCE GEORGE'S COUSTY, MARYLAND 
POTOMAC ELECTRIC POWER COMPANY, Plaintiff, 
ve 


IRVIN R. RODENHAUSER (also known as Irving BR. 
Rodenhauser) and FRANCES M. RODENHAUSER, his wife, Defendants. 


DECREE 

The above matter having come before the Court for determination, 
and all parties to the proceeding having been heard and having 
indicated their consent to the passage of the following Decree, 
it is, this 27th day of March, 1963, by the Circuit Court for 
Prince George's County, Maryland, 

ORDERED, DECLARED AND ADJUDGED: 

1. That Plaintifff£ Potomac Electric Power Company, its successors 
and assigns, may lawfully construct, operate and selatats on its 250 
foot wide strip of land desaribed in paragraph 4 of the Bill of Complaint 
herein, electric power and energy transmission facilities, such as towers, 


poles, structures, wires, cables and conduits; and 


2. That Defendants Irvin R. Rodenhauser and Frances M. Rodenhauser, 


their heirs, executors, administrators, successors and assigns, may 
lawfully operate an airport on their property described in paragraph 5 
‘of the Bill of Complaint herein, provided, however, that they may not 


operate said airport in such a manner as to invite or permit aircraft, 


in the course of their use of such airport, to fly over Plaintiff's 
said strip of land in such manners and at such altitudes as to inter- 
fere with Plaintiff's usage of its said strip of land and the super- 
jacent air space for its said electric transmission facilities, or 
as to expose such facilities to hazard or danger. 

3. Wothing contained herein shall be deemed to affect in any 
way any rights or duties which may rest in the parties with respect 
to the use of the navigable airspace, under and by virtue of the 
provisions of the Federal Aviation Act of 1958, or its predecessor, 
or with respect to the use of their respective properties under 
the applicable zoning ordinance, or uses thereunder, of the 


Maryland-Washington Regional District. 


—/el Roscoe B. Pexker 


William J. McCarthy, 
Attorney for Plaintiff 


Paul M. Nussbaum, 
Attorney for Defendants. 


BRIEF FOR RESPONDENT 


a 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 


POTOMAC ELECTRIC POWER COMPANY » PETITIONER 


Vv. 


N. E. HALABY, ADMINISTRATOR OF THE 
FEDERAL AVIATION AGENCY, RESPONDENT 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
ADMINISTRATOR OF THE FEDERAL AVIATION AGENCY 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General, 


LIONEL KESTENBAUM, 
I. DANIEL STEWART, JR., 


Attorneys, 


Department of Justice, 
Washington, D.C. 20530. 


COUNTER-STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated that the following issues are 


presented by this case (J.A. 32): 


£ 


1. Whether this Court has jurisdiction to revidw the - 
determination by the Federal Aviation Aduinistrator Lay 
$ \ a" 


that the proposed construction of power lines hy 


Potomac Electric Power Company on property abutting 


the Freeway Airport would constitute 2 hazard to air 
navigation. 

Whether the Administrator has statutory authority 

(a) to mke a determination that a proposed structure 


would be'a hazard to air navigation, and (b) to do so 
\ 


without providing for just compensation. XL 


Assuming that the Administrator has such authority, 
whether it may be exercised without affording the 
petitioner an opportunity to present evidence as to 

the respective public interests involved in the airpest: 
and in petitioner's power lines, and without the 
Administrator making findings in the light thereof 

as to the efficient utilization of the navigable 


airspace. 


Counter-statement of questions presented.....scccccsesscececocs 
Counter-statement of the CaS€...ccccccecccvcccccccssccovesevecs 
Statute and regulations involved.....cccccccssccccccesecereres 
Summary of argument...ssscoccccccceccsssssccsccccccecssscssoces 
Argument: 

A. An PAA determination that a proposed structure will 
be an air hazard is a declaration that incompatibility 
exists between the structure and aeronautical activity 
but does not itself prohibit or limit either use,..... 

B. The FAA determination below is not a reviewable | 
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COUNTER-STATEMENT OF THE CASE 


The basic facts in this case are not in dispute. 


Freeway Airport is located near Mitchellville, Maryland, and 
1/ 


has been in operation since 1942 or 1946 (J.A. 12, 17). It is 
owned by Irvin R. Rodenhauser and his wife Frances M. Rodenhauser, 
who are intervenors in this case. In 1959 the State of Maryland 
issued a commercial license for the operation of the airport 

(J.-A. 1, 17). About twenty planes, which are used for pleasure, 
sport, and business, are now based there (J.A. 17, 22). The airport 
has four runways as shown on the map at J.A. 9--a nerth-south runway 
3,400 feet long; an east-west runway 1,800 feet long; a northeast- 
southwest runway 1,800 feet long; and a northeast-southeast runway 
2,000 feet long (J.A. 20). 

Petitioner, Potomac Electric Power Company (Pepco), is a public 
utility that supplies eletricity to the District of Columbia and 
parts of the states of Virginia and Maryland (J.A. 19). In 1956 
Pepco acquired an option on a site at Chalk Point on the Patuxent 
River, Prince Georges County, Maryland, for the purpose of building 
a steam-eletric generating station (J.A. 20, 21). The first 
generating unit at the new station is scheduled to go into operation 


in the spring of 1964, and a second in the spring of 1965 (J.A.~21). 


1/ "3.4." refers to the joint appendix which is Reinted in the same 
‘volume as petitioner's brief. 


To connect the Chalk Point station with its distribution system, 
Pepco planned to build transmission lines from Chalk Point to its 
Burtonsville substation, which is also located in Maryland (J.A. 21). 
The prospective transmission line route was laid out on the basis of 
aerial photographs and was largely determined by mid-1958 (J.A. 21). 
Thereafter Pepco bought a 250-foot right-of-way between Chalk Point 


and Burtonsville, a portion of which abuts directly on the Freeway 


Airport property. Pepco alleges that the aerial photographs did 
2/ 


not reveal the existence of the airport (J.A. 21) aa 

Pepco's intended power lines will be 230,000 volt, double cireuit 
transmission lines which will be supported by steel towers 125 feet 
high, spaced at approximately 800 feet intervals (J.A. 2, 22). They 
will run parallel to the airport's western boundary and will be 
located a few feet from the end of two of the four runways. The 
extended center line of the east-west runway will intersect the 
power lines at about a 90 degree angle, and the extended center line 
of the northwest-southeast runway will intersect the lines at about 
a 45 degree angle (J.A. 9). If the transmission lines are constructed 
according to plans, their proximity to the airport will render these 


two runways unusable (J.A. 18). 


2/ At the time of the aerial survey, it appears that none of the 
runways at Freeway had been paved (see J.A. 1). 


In compliance with Part 626 of the Federal Aviation Agency Rules, 
/ 


14 CFR (Revised as of January 1, 1962) Section 626.9, 626.10 Pepco 
gave notice on Form FAA-117 of its plans to construct the Chalk Point-- 
Burtonsville power line (J.A. 2). 

On February 16, 1962, the Chief of the New York Regional Airspace 
Utilization Branch of the Federal Aviation Agency, informed Pepco by 
letter that on the basis of FAA-117 and its attachments a "preliminary 
determination” had been made that the proposed power lines would 
constitute a "hazard to air navigation" (J.A. 4), under 14 CFR 626.11 - 
626.13. The letter stated that the proposed power line would interfere 
with the runway approach surfaces of all four runways, the degree of 
violation of FAA criteria varying from approximately 63 feet to 125 
feet above ground (ibid.). The letter suggested the possibility of 
relocating the lines and advised Pepco of its right to request an 
“seronautical study" within thirty days, which petitioner duly requested 
(J.A. 6). 

In accordance with the procedure prescribed by the FAA rules 
(14 CFR 626.30 - 626.64), an aeronautical study was initiated (J.A. 7). 
Comments were received as to the effect of Pepco's proposal on aeronauti- 
cal activity from, among others, the Airline Owners and Pilots Association 
(3.4. 10); the United States Army (J.A. 11); and National Pilots Associa- 


tion (J.A. 11). An informal meeting, attended by FAA officials, Pepco, 


3/ Part 626 has been amended and redesignated Part 77 effective as of 
December 12, 1962, 27 F.R. 10357 (1962), with no substantial changes 
pertinent to this case. In this brief, we refer to the regulations in 
effect during the proceedings below, i.e., Part 626 revised as of 
January 1, 1962. 
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and other interested parties, was held May 15, 1962 in the FAA offices 
at Jamaica, New York in which the proposal and comments made in response 
to the FAA circularization were reviewed. In a memorandum summarizing 
the proceedings of that meeting, it was pointed out that the proposed 
power lines would penetrate the approach surfaces of all four runways 


at the Freeway Airport; that two of the runways would be closed; and 


that approaches to and departures from one other runway would be 


seriously affected (J.A. 16-17). 

Based upon the aeronautical study, the acting chief of the 
Obstruction Evaluation Branch of the FAA issued a document on 
October 19, 1962 entitled “Determination of Hazard to Air Naviga- 
tion" which stated (J.A. 17-18, at 18): 

Pursuant to the authority delegated to me by the 

Administrator (14 CFR 626.33) it is found that the 

proposed structure would have a substantial adverse 

effect upon aeronautical operations at the Freeway | 

Airport and it is hereby determined that the proposed 

structure would be a hazard to air navigation. 

Pepco filed a petition pursuant to Section 626.34 to obtain a 
public hearing and a formal decision by the Administrator on the 
proposed construction "in the light of the over-all public interest, 
the effect of the proposed construction upon the safety of aircraft 
and, even more importantly, upon the efficient utilization of the 
navigable airspace" (J.A. 19-23). In its petition Pepco complained 
that the "Determination of Hazard" made no findings with respect 


to the most efficient utilization of the airspace above its 250-foot 


right of way in the vicinity of the airport and thatcno consideration was 


given to the public interest involved in Pepco's operation as a public 
utility (J.A. 23). The petition was denied February 1, 1963 because 
the ground asserted did not constitute “adequate foundation” for 


convening a hearing (J.A. 26-27). 


Pepco filed a petition for review in this Court on March 16, 1963 
4/ 


(J.A. 27-31). The petition asserted (J.A. 29-30) that if the 
Determination of Hazard could operate in any way to prejudice petitioner's 
construction and use of its transmission lines or adversely affect the 
property rights therein, the Administrator lacked statutory authority 
to issue it. Petitioner further urged that if such authority existed 
the Administrator's exercise of it here was an unlawful taking of 
petitioner's property for a public use in violation of the Fifth 
Amendment and was improper without a public hearing and findings’ as 

to the efficient utilization of the navigable airspace. Petitioner 
requests an order either (1) dismissing this petition on the ground 
that the Determination cannot operate in any way to prejudice or 
impair the petitioner's use of its property; or (2) an order setting 
aside the Determination; or (3) an order setting aside the denial 


of the petition for a public hearing and directing the Administrator 


4/ The petition sought review of "certain orders" issued by or under 
the authority of the Administrator. It refers thereafter to the 
"Determination of Hazard to Air Navigation,” and to the denial of the 
petition for public hearing, which alledgedly made the Determination 
final. In the:jurisdictional statement in its brief, Petitioner states 
that this appeal is "to review a Determination of Hazard to Air Naviga- 
tion" (Pet. Br. 7). 


to make appropriate findings on the efficient utilization of the 
navigable airspace in light of the public interests served by the 
proposed power lines and the airport (J.A. 30-31) - , 

STATUTE AND REGULATIONS INVOLVED | 


The pertinent provisions of the Federal Aviation Act and of 


the FAA Rules are set forth in the appendix to petitioner's brief. 


SUMMARY OF ARGUMENT 
A. The Federal Aviation Act of 1958 confers upon the Administrator 
of the Federal Aviation Agency broad powers to provide for safety in 
air navigation including a specific power to require notice of con- 
struction or alteration of structures affecting air safety. In the 
exercise of these powers, the Administrator promulgated Part 626 of 
the FAA rules which requires that notice be given of the construction 


or alteration of certain structures which may affect air navigation; 


5/ On March 27, 1963, Pepco and Intervenors in this case entered 
into a consent decree which settled a case brought by Pepco against 
the latter in the circuit court for Prince Georges County, Maryland, 

a Maryland state court for a declaratory judgment that Pepco had 

the right to construct and maintain the praposed’ power lines. Pepco 
also asked the court to enjoin. the airport operators from permitting 
aircraft to fly over transmission lines so as to endanger the lines. 
Under the terms of the consent decree, Pepco may lawfully construct 
and maintain the power lines; and defendants Rodenhausers may continue 
operating the airport, although they may not invite or permit aircraft 
to fly over the right of way so as to endanger the power line. The 
consent decree sought to praserve the rights in this suit by providing 
that "[nJothing contained herein shall be deemed to affect in any way 
any rights or duties which may rest on the parties with respect to the 
use of the navigable airspace, under and by virtue of the provisions 
of the Federal Aviation Act of 1958... ." This decree is set forth 
in the appendix to this brief. 


establishes criteria for determining preliminarily when such structures 


will be a hazard to air navigation; and provides for aeronautical studits 


and hearings to make a final determination. The FAA procedures serve air 
safety by providing a forum in which conflicts between aeronautical and 
non-aeronautical interests may be resolved by compromise or accommodgtion. 
The FAA determination is a declaration that the structure is not compatible 
with air navigation safety requirements but does not purport to prohibit 
the erection or alteration of the structure. This declaration serves 

air safety since it may be utiliged by the FCC, local zoning and other 
bodies which have authority to licenge construction. 

B. Since the determination does not prohibit the erection of 
Pepco's power lines, it may undertake the construction without being 
subject to civil or criminal liability under the Act. Because the 
determination does not have a direct impact on the legal rights of 
the petitioner, this Court is without jurisdiction to review the 
Administrator's determination. The possibility of some speculative 
future litigation involving the impact of petitioner's power lines 
on air navigation does not afford a sufficient basis upon which this 
Court may exercise its review powers. 

C. If the Court reaches these questions, the determination is 
clearly a lawful implementation of the Administrator's powers to 
promote safety, and it does not involve a taking of property or 
require a hearing on the respective merits of the competing land 


uses. 


ARGUMENT 

The Federal Aviation Administrator made a "determination" that 
petitioner Pepco's proposed power lines constitute "a hazard to air 
navigation" at the intervenors' Freeway Airport, but made no order 
purporting to prohibit or impair Pepco's construction or’ use of the 
lines. A principal basis asserted for review here is Pepco's "doubt" 
as to the effect of the FAA determination. We shall show, by analysis 
of the Act and regulations, that an FAA determination, like the one 
here, implements the safety objectives of the Act, but does not purport 
to adjudicate the right to construct a proposed structure and that the 
determination is not reviewable. | 

A. An FAA dete mn that a sed _s 

an hazard a laratjion that 
between the struct: nd ae tical ac 
not elf bit limit either use. 

Under the Federal Aviation Act of 1958, the Administrator is vested 
with broad powers to foster air safety including the regulation of "the 
use of the navigable airspace under such terms, conditions and limitations 
as he may deem necessary in order to insure the safety of aircraft and 


the efficient utilization of such airspace" (Section 307 (a), 49 U.S.C. 
6/ 


1348(a)). The existence of tall structures such as power lines, oil 


———————— TT 


6/ See also the Act's declaration of general policy tobe considered by 
the Administrator, Section 103, 49 U.S.C. 1303; the provisions for develop- 
ment planning, Section 312, 49 U.S.C. 1353; and for safety regulation and 
certification of aircraft, airmen, air carriers, air navigation facilities 
and air agencies, Section 307(b), (c), 601-609, 49 U.S.C. 1348(b), (c), 
1421-1429. , 


drilling derricks, radio and television antenna towers, and buildings 
present obwious hazards for air navigation. Aside from the general 
safety provisions, the problem of tall structures is specifically 
dealt with in Section 1101, 49 U.S.C. 1501, which states that, "[t]he 
Administrator shall, by rules and regulations, or by order where 
necessary, require all persons to give adequate public notice, in the 
form and manner prescribed by the Administrator, of the construction 
or alteration, or of the proposed construction or alteration, of any 
structure where notice will promote safety in air commerce." And the 
Administrator has general power to issue such regulations and orders, 
and conduct such investigations "as he shall deem necessary to carry 
out the provisions of, and to exercise and perform his powers and duties 
under, this Act." (Section 313(a), 49 U.S.C. 1354(a)). 

2. Pursuant to these statutory provisions, the Administrator in 
1961 promulgated Part 626 of the FAA regulations (14 CFR), under which 
the proceedings below took place. The expressed purposes of the regula- 
tions are to require "adequate public notice of the proposed construction 
or alteration of any structure where notice will promote safety in air 
commerce"; to establish criteria for determining when structures con- 


stitute "hazards to air navigation"; and to provide for aeronautical 


studies and public hearings in which a proposed structure may be 


evaluated in light of those criteria to determine its effect "upon 


the safety of aircraft in flight and the efficient utilization of 


airspace" (14 CFR 626.1(b)). 

The FAA procedures, illustrated by the present case, Statement 
supra, are set forth in detail in Part 626. Notice must! be given to 
the FAA of the proposed construction and alteration of certain 


structures, depending upon their height and proximity to airports 


(14 CFR 626.9, 626.10). On the basis of this notice the FAA 


considers whether the proposed structure exceeds the established 

hazard criteria; and, if so, the FAA makes a "preliminary determination" 
that the structure would be a "hazard to air navigation." An "aeronauti- 
cal study" may be then undertaken by the FAA, on its on, motion or upon 
the request of the construction sponsor, to determine whether, notwith- 
standing violation of the criteria, the proposal might be deemed not 


to constitute a hazard to air navigation (14 CFR 626.11 - 626.13). 


2/  Amother purpose is to establish "antenna farms," in order to concen- 
trate antenna towers in specific areas, with the Spr ere tee of the FCC 
‘(14 CFR 626.1(b) (5), 626.75 - 626.76). 

Prior to the adoption of the Part 626, the governing regulations 
under the Civil Aeronautics Act required the giving of notice to the 
CAA of proposed construction, but did not provide for determinations 
of hazard to air navigation (14 CFR (1949 ed.) 625 et seq.). 


8/ Sections 626.12 and 626.13 set out the criteria for determining when 
a proposed structure, for which notice was required, constitutes a hazard 
to air navigation. For example, structures are considered hazards to air 
navigation if they are above 500 feet high, above 200 feet in certain FAA 
control zones or airways, or extend into certain prescribed "airport 
imaginary surfaces" meant to assure safe landing and approach patterns. 
In the instant case, the preliminary determination of hazard to air 
navigation was made on the ground that the power lines would extend into 
certain of the airport imaginary surfaces set out in 626.13 (J.A. 4). 


When an "aeronautical study" is initiated, notification is given 
the construction sponsor and other interested persons, from whom 
comments pertaining to the proposal are solicited (14 CFR 626.32(a)). 
If the FAA staff finds substantial aeronautical objection to the 
proposal either from its own analysis or from the comments filed by 
interested persons, an informal meeting is held in the FAA regional 
office. "Ip addition to the evalvation of the effect of the proposed 
construction on air navigation, the purposes of such a meeting are 
to explore the aeronautical objections to the proposal, to attempt 
to develop recommendations for adjustments in aviation requirements 
which would accoumodate the proposed construction, and to examine 
possible modification of the proposed construction, including 
revisions of the proposal which would eliminate the violation of 
criteria" (14 CFR 626.32(c)(1)). A summary of the informal hearing 
and recoumended conclusions as to the effect of the proposal upon 
the use of the navigable airspace, are forwarded to the Obstruction 
Evaluation Branch of the FAA, which evaluates the proposal with 
respect to "its effect upon the safe and efficient utilization of 
airspace by aircraft, and issve[s] a determination as to whether 
the proposed construction would be a hazard to air navigation" 

(14 CFR 626.33(a)). 


The sponsor of the construction,or any person objecting to it, may 


then petition for a public hearing to obtain "a formal decision of the 


Administrator." Such hearing will be granted if the Administrator finds 


that the petition "has adequate foundation" (14 CFR 626.34). The rules 
provide for presentation of evidence before an FAA employee designated as 
presiding officer. After the parties submit recommendations, the Adminis- 


trator will review the record and other available relevant evidence, and 


make his ce entering an appropriate order (a4 CFR 626.50 - 
3 
626.64). 


3. The Part 626 proceedings seek to implement the ‘statutory 


safety provisions in specific limited ways. Notice of proposed structures 
makes possible proper charting on maps, a function envisaged by Section 
1101 of the Act. The Administrator expanded the prccedie beyond the 
requirement of notice in order to carry out his general responsibility 
for fostering air safety, e.g., Section 307(a). } 

By establishing air hazard criteria and providing for aeronautical 
studies and hearings, the Administrator has chosen to play an active 
part in accommodating proposed construction and aeronautical needs. 

The Administrator's purpose is to focus attention upon aeronautical 
needs and hazards. His determination of "hazard to air navigation" 
means that there is an incompatibility between the proposed structure 
and existing aeronautical activity. The determination does not itself 
prohibit or limit either the construction or air navigation. However, 


by means of the informal and formal proceedings under Part 626, the 


9/ The Administrator is "not confined" to the transcript of the hearing 

(14 CFR 626.63). The regulations state that the hearing is "a fact-finding 
procedure" and hence is "non-adversary” and not subject’ to the Administrative 
Procedure Act (14 CFR 626.51). 


Administrator has provided a forum for possible resolution of differences 
and accommodation of the competing air and ground interests by compromise 
and "moral persuasion. _ 

This objective is made explicit in the regulations governing 
aeronautical studies. The FAA staff is directed to seek "adjustments 
in aviation requirements which would accommodate the proposed construc- 
tion" (for example, a modification in flight patterns); and also, "to 
examine possible modification of the proposed construction, including 
revisions of the proposal which would eliminate the violation of 


criteria" (14 CFR 626.32(c)(1)). As a matter of fact, nearly every 


study thus far initiated has ended with such accommodations. While 


the regulations also provide for a public hearing to formalize the 

agency determination, this does not contemplate licensing or prohibi- 
tory orders. The regulations provide that the hearing is "non-adversary"; 
it is a means of "fact-finding" employed to assist the Administrator in 
his activities, not a basis for adjudicating private rights under the 


Administrative Procedure Act. 


10/ See Hearings on "Review of the Federal Aviation Act," Aviation Sub- 
committee of the Senate Committee on Interstate and Foreign Commerce, 
86th Cong., 2nd Sess., Part 2, p. 602 (FAA Director of the Bureau of 
Air Traffic Management, and the General Counsel). 

Pepco (Pet. Br. 10, 17) cites references in the regulations’ preamble 
to the “effect upon diverse non-aviation interests," as indicating an 
FAA intent to adjudicate between competing land uses. But this can better 
be explained as referring to the concern of non-aviation interests about 
the burdensome procedures themselves. Thus, the mere requirement of giving 
thirty days notice of construction, 626.10(a), would have an adverse effect 
on non-aviation interests that need to make rapid, emergency changes in 
ground structures such as oil drilling derrick operators and railroad 


companies. 
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While the Administrator does not purport to choose between the 


competing aeronautical and non-aeronautical uses, the superiority of 
one use over another may be resolved by application of local law. In 


conflicts arising between airports and adjacent landowners, traditional 
wW/ 
principles of equity law have provided the basis for judicial decision, 


and zoning boards and licensing authorities may control or limit either 
airport or other construction. And, where public airports are involved, 
the power of eminent domain is generally available to the airport to 
take whatever land or easements are required for safe and efficient 
operation. The FAA determination of hazard is useful ts these bodies 


in showing the extent of the conflict between the aeronautical and 
12/ : 
non-aeronautical uses. 


11/ t Field v. Town of North Hempstead, 88 F. Supp. 177 (E.D. N.Y) 
(water tower could not be enjoined); Guith v. Consumer's Power Co., 36 F. 
Supp. 21 (B.D. Mich.), and Capitol Airways, Inc. v. Indianapolis Power & 
Light Co., 215 Ind. 462, 18 N.E. 2d 776 (erection of power lines could not 
be enjoined); Reaver v. Martin Theaters of Florida, 52\So. 2d 682 (Fla. 
S. Ct.) (drive-in airport not enjoinable); Air Terminal ‘Properties v. 

New York, 172 Misc. 945, 16 N.Y.S. 2d 629 (planting of trees on highway 
near airport by city not enjoinable). However, the courts have enjoined 
the erection of objects that have no utility or are spite structures. 
Commonwealth ex rel. Schnader v. Von Bestecki, 30 Pa. D&C 137, [1937] 

US Av 1; Iowa City v. Tucker [1936] US Av 10 (Iowa Dist. Ct.); Liles v. 
Jarnigan [1950] US Av 90 (Tenn. Ch. Ct.). 


12/ Part 626 is not unique in this respect. For example, Section 309 
of the Act requires notice to the FAA of construction or alteration of 
any airport (even though no federal funds are involved). Under Part 625 
of the regulations, the Administrator has provided for the making of a 
determination as to the effect of the proposal "upon the safe, efficient 
use of airspace." This determination does not have any binding effect 

of itself but is to be furnished to the airport proponent, state aviation 
officials and other interested persons, 14 CFR 625.6(b), (c). 
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The FAA determination may also be utilized in a similar way by 


the Federal Communications Commission. The Administrator may find that 


a proposed radio antenna tower would interfere with air navigation, but 
his regulations expressly disclaim any intent to impair the Commission's 
authority to permit construction of such ee The FCC, in turn, 
considers the FAA determinations as a ground for then taking "such 
further action as might be appropriate" (47 CFR 17.4). Among other 
conditions, the Commission may require the painting or illumination of 
an antenna that would be a menace to navigation (Section 303(q)):of.the 
Federal Conmunications Act, 47 U.S.C. 303(q) and has detailed regula- 
tions on that subject, 47 CFR 17.21 - 17.45. The Commission may also 
refuse to issue a permit for the construction of an antenna that is 
hazardous to air navigation (Simmons v. Federal Commmications Commission, 
79 U.S. App. D.C. 264, 145 F. 2d 578). 

B. The FAA Dete m_ Bel ta ewable Order 

We have shown that a "Determination of Hazard to Air Navigation" 
under Part 626 is a finding made by the Administrator to promote air 
safety, and has no mandatory effects upon any party. By its terms, 
as already noted, the determination here does not order Pepco to do or 
refrain from deimg any act. Nor does the determination otherwise 
purport to alter, change, or declare Pepco's legal rights or liabili- 
ties. It merely finds that the proposed power line would be hazardous 


to avigation and would have an adverse effect upon Freeway Airport. 


13/ A note to Section 626.50 of Part 626 states: "Any findings entered 
hereunder are without prejudice to the jurisdiction of the Federal 
Communications Commission to grant or deny applications for construction 
permits under the Communications Act of 1934, as amended." 
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Thus, we think it clear that Pepco may build the transmission lines without 
subjecting itself to the possibility of a civil penalty action under Section 
901, 49 U.S.C. 1472, or to an enforcement proceeding under Section 1007, 
49 U.S.C. 1487, for violation of an order of the nn We 
submit, therefore, that the determination is not a reviewable order 
within this Court's jurisdiction under Section 1006 of the Act, 49 
U.S.C. 1486. 

1. A fundamental principle of judicial review of agency action 


is that resort may be had to the courts only when agency orders 


"Impose an obligation, deny a right or fix some legal rélationship 


as a consummation of the administrative process" (C_& S Airlines, Inc. 


103 
v. Waterman Steamship Corp., 333 U.S. 95, 112-113). As Judge Washington 


succinctly put it in a leading opinion of this Court, "In all cases 
held reviewable, something was happening to the complainant. Either 
someone was doing something to him or he was placed under an obliga- 
tion to do something." Califo Oregon Powe: - v. Federal Power 
Commission, 99 U.S. App. D.C. 263, 270, 239 F. 2d 426, 436. 

Even if the Administrator, under the Act and regulations, could 
take action against a proposed structure, he has not sought to do so. 
This Court has repeatedly held that judicial power does not extend 


to reviewing mere administrative findings or opinions upon which no 


14/ An agency order must be a specific command to result in such 
penalities. Cf. National Labor Relations Board v. 
Co., 312 U.S. 426, 433;O0dom v. Thompson, 85 F. Supp. 477 (H.D. Ala.). 


coercive order is based. Continental Bank & Trust Co. v. Martin, 
112 U.S. App. D.C. 354, 303 F. 2d 214; California Oregon Power Co. 
v. Federal Power Commission, 99 U.S. App. D.C. 263, 239 F. 2d 4263 
Hele ducts Co. v. McNutt, 78 U.S. App. D.C. 71, 137 F. 2d 6815 
John P. Agnew & Co. v. Hooge, 69 U.S. App. D.C. 116, 99 F. 2d 349; 
See also Carolina Aluminum Co. v. Federal Power Commission, 97 F. 2d 
435 (C.A. 4). See also United States v. Los eles & Salt Lake R. 
Co., 273 U.S. 299, in which the Supreme Court held unreviewable an 
ICC determination which fixed the vaiue of the appellee’s property, 
but which took no action against the Pe 

2. Petitioner Pepco attempts to bring the Administrator's action 
within the ambit of judicial review power by arguing that "[e]ven if 
the Determination is not intended to have any adverse effect on Pepco, 
nevertheless, it is only realistic to recognize that at some time in 
the future some court might give weight to the Determination adverse 
to Pepco in an action, for example, brought to enjoin Pepco from 
constructing or maintaining its proposed transmission facilities, 


or one brought against Pepco to recover for damages suffered by a 


15/ The Court there stated (273 U.S. at 309-310): 
The so-called order here complained of is cne which 
does not command the carrier to do, or to refrain 
from doing anything; which does not grant or withhold 
any authority, privilege, or license; which does not 
extend or abridge any power or facility; which does not 
subject the carrier to any liability, civil, or criminal; 
which does not change the carrier's existing or future 
status or condition; which does not determine any right 
or obligation. This so-called order is merely the 
formal record of conclusions reached after a study of 
data collected in the course of extensive research. 
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flyer as a result of his airplane coming into contact with Pepco's 


facilities [footnote omitted], or one brought by Pepco for damages 
suffered by Pepco as a result of an airplane coming into contact 
with its facilities" (Pet. 18). Jurisdiction to cayten the present 
determination cannot rest upon the speculative possibility of 

future proceedings before a court or other body, in which the hazards 
presented by the power lines might be litigated. : 

The prospect of subsequent litigation involving the power lines 
does not give the Administrator's determination the "{umediate and 
practical eee required for review. As the aepties Court 
ruled in the leading decision of Eccles v- Peoples Bank , 333 U.S. 
426, 432: : 

The concurrence of these contingent events, necessary 

for injury to be realized, is too speculative to warrant 

anticipatory judicial determination. Courts should avoid 


passing on questions of public law even short of consti- 
tutionality that are not immediately pressing. 


Similarly, in Federal Power Commission v. Hope hated Gas Co., 

320 U.S. 591, 619 the Supreme Court refused to review ; finding by 
the Federal Power Commission that past rates of Hope were unlawful, 
made only for the benefit of a state agency which had a consumer's 
fund to dispose of. The Court held that the finding was "the 
exercise solely of the function of investigation and would adversely 
affect the complainant "only on the contingency of future administra- 


tive action" by other bodies. See also G&S Airlines, Inc. v. Waterman 
123 
Steamship Corp., 333 U.S. 43, 112-113. The same point was made in 


16/ Frozen Food Express v. United States, 351 U.S. 40, 44. 
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Wolff v. Bengon, 103 U.S. App. D.C. 334, 258 F. 2d 428, when this Court 
refused to review the validity of an agricultural marketing agreement 
which might have provided the basis for action by the Tariff Commission 
and the President injurious to the complainants. 

3. Pepco maintains, however, that the Determination should 
nonetheless be reviewable because otherwise it would be denied 
"any opportunity to attack the Determination as unauthorized or 
lacking in procedural due process, since, it having become *final,' 


it would not be open to collateral attack" (Pet.Br. 19). But since 


Pepeo does not contest the fact that the construction of its power 


lines would in fact violate the criteria established by the regula- 
tions, the subject matter of the FAA proceeding below would not be 
at issue in any subsequent case. It follows, therefore, that denial 
of review here will in no way prejudice petitioner's rights in any 
future litigation. 

Apprehension of adverse consequences 4s apparently based on 
certain provisions of the Federal Aviation Act of 1958 (Pet. Br. 16). 
Section 101(24), 41 U.S.C. 1301(24), defines "Navigable airspace" 
to mean “airspace above the minimum altitudes of flight prescribed 
by regulations . . . and shall include airspace needed to insure 
safety in take-off and landing of aircraft," Section 104, 49 U.S.C. 
1304, declares "a public right of transit through the navigable 
airspace" to exist in behalf of "any citizen." And Section 307(a), 


49 U.S.C. 1348(a), vests the Administrator with power to “assign by 


rule, regulation, or order the use of the navigable airspace . . . in 
order to insure the safety of aircraft, and the efficient utilization 
of such aircraft." Apparently Petitioner fears that id a future case 
involving the power lines, a court might rule sdversely to petitioner 
on the ground that the power lines constituted a trespass upon the 
"navigable airspace." The Administrator's Adeteeinatioet did not 
purport to construe these statutory provisions or fate sp06 the 
respective rights of the airport and Pepco against each other. 
Certainly a court in any future case will not be Bowe’ by the 
“determination"' in construing the Federal Aviation ket and resolving 


the issues indicated by petitioner. 


The only case which we have been able to discover: which treats 


the effect given an official opinion that a structure would constitute 
a hazard to air navigation substantiatees our view as ts how a court 
would treat such an opinion. In Roosevelt Field v. Town of North 
Hempstead, 88 F. Supp. 177 (B.D. N.¥.), decided in 1950, plaintiff, 
owner and operator of an airfield, sought an injunction against the 
maintenance of a village water-supply tower on the theories that the 


tower was considered an aeronautical hazard by the Civil Aeronautics 
47/ 
Administrator and that it was both a public and a private nuisance. 


17/ In an earlier phase of this litigation, defendant moved to strike 
references in the complaint to the C.A.A. designation of hazard to 
air navigation and to dismiss the complaint for lack of federal 
jurisdiction. Both motions were denied 84 F. Supp. 456 (E.D. N.Y¥.). 
The attack on the complaint was grounded on the premise that no 
federal statute conferred a right of action for violation of the 
CAA regulations. The court held that a federal question was pre- 
sented by an allegation of interference with air navigation, and 
that a claim upon which relief may be granted may be based upon a 
statute or regulations even though by their terms they do not create 
such a right. 
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The water tower protruded 38 feet above the minimum height established 
by the Civil Aeronautics Authority for maneuvering for landing and 
take-off. The court noted that the structure was regarded by the 
CAA as an aeronautical hazard (88 F. Supp. at 182, 183), but also 
noted that "({tJhere was no regulation, ruling or standard adopted 
by the CAA which either in terms or by implication purported to 
18/ 

prohibit the erection of this water tower" (at 182). One of 
plaintiff's theories in that case was similar to that which 
Petitioner suggests might eventuate in its injury: 

The plaintiff's theory is thus stated in its brief: "No 

'taking' of defendants’ property in the super-adjacent 

air is involved in this action, for the reason that their 

vse of the upper reaches thereof had already been taken 

by the exercise of such police powers; rather, there has 

beep a ‘taking’ by the defendants of property in the public 

domain through which the plaintiffs have ‘freedom of transit.' 

(at 182). 

The court found no difficulty in rejecting this theory on the 
ground that neither the applicable statute nor regulation purported 
to "take" the airspace for public use above the established minimum 


19/ 
altitude in the "exercise of the police power." Consequently, 


plaintiff was held to have no property rights in the airspace over 


18/ Correspondence from the CAA to the defendants disclaimed the 
authority to prohibit the construction of the tower (88 F. Supp. 177). 


19/ While the CAA regulations did not provide for determinations of 
hazard to air navigation, but only required the giving of notice of 
proposed construction (fn. 7, supra), there was no doubt in that case 
that the agency considered the tower hazardous; to air navigation. 


20/ . 
defendants’ land. On the nuisance theory advanced by plaintiff 


the court weighed the equities and denied the injunction. 

Accordingly, the:possibility of future litigation savolving 
the respective rights of petitioner and intervenors does not provide 
a basis for review of the Administrator's determination’ 

C. The Det nation ‘alid 

Our interpretation of the determination in the context of the 
Act and regulations has:.shown that the determination is not a 
reviewable order. This discussion also clearly answers the other 
issues sought to be raised by petitioner--which need not be reached 
by this Court--concerning the validity of the determination. 

Petitioner does not contest the factual determination that its 
power lines will be a hazard to air navigation, in the sense that 
their construction and use will be incompatible with safe and efficient 
use of the Freeway Airport. The making of such a determination is 
within the statutory power of the Administrator to promote air safety. 
The determination has no coercive or binding adjudicative effect, so 
there is clearly no possibility of a taking which would require com- 


pensation. And since the Administrator does not purport to adjudicate 


20/ Since this decision the definition of navigable airspace was 
modified by the Federal Aviation Act of 1958 to include "airspace 
needed to insure safety in take-off and landing of aircraft" Section 
101(24), 49 U.S.C. 1301. This is the basis for petitioner's apprehen- 
sion of a future ruling against it. 


between the airport and the power lines, there is no reason for a 
hearing upon the public interest in the respective uses. 
CONCLUSION 


For the foregoing reasons, the petition for review should be 


dismissed. 


Respectfully submitted. 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General. 


LIONEL KESTENBAUM, 
I. DANIEL STEWART, JR., 
Attorneys. 
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APPENDIX 
Equity No. B-9576 
IN THE CIRCUIT COURT FOR PRINCE GEORGE'S COUNTY, MARYLAND 
POTOMAC ELECTRIC POWER COMPANY, Plaintiff, 
v. | 


IRVIN R. RODENHAUSER (also known as Irving R. 
Rodenhauser) and FRANCES M. RODENHAUSER, his wife, Defendants. 


DECREE 

The above matter having come before the Court for determination, 
and all parties to the proceeding having been heard and having 
indicated their consent to the passage of the following Decree, 
it is, this 27th day of March, 1963, by the Circuit Court for 
Prince George's County, Maryland, 

ORDERED, DECLARED AND ADJUDGED: 

1. That Plaintifff£ Potomac Electric Power Company; its successors 
and assigns, may lawfully construct, operate and maintain on its 250 
foot wide strip of land described in paragraph 4 of the Bill of Complaint 
herein, electric power and energy transmission facilities, such as towers, 


poles, structures, wires, cables and conduits; and 


2. That Defendants Irvin R. Rodenhauser and Frances M. Rodenhauser, 


their heirs, executors, administrators, successors and assigns, may 
lawfully operate an airport on their property described in paragraph 5 
of the Bill of Complaint herein, provided, however, that they may not 


operate said airport in such a manner as to invite or permit aircraft, 


in the ceurse of their use of such airport, to fly over Plaintiff's 
said strip of land in such manners and at such altitudes as to inter- 
fere with Plaintiff's usage of its said strip of land and the super- 
jacent air space for its said electric transmission facilities, or 
as to expose such facilities to hazard or danger. 

3. Nothing contained herein shall be deemed to affect in any 
way any rights or duties which may rest in the parties with respect 
to the use of the navigable airspace, under and by virtue of the 
provisions of the Federal Aviation Act of 1958, or its predecessor, 
or with respect to the use of their respective properties under 
the applicable zoning ordinance, or uses thereunder, of the 


Maryland-Washington Regional District. 


—tsi Roscoe Be Parker 


Agreed: 


William J. McCarthy, 
Attorney for Plaintiff 


Paul M. Nussbaun, 
Attorney for Defendants. 
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United States Court of Appeals 


For tHe Disrricr or CoLumsBia Circuir 
No. 17,706 


Potomac Etecrric Powrr Company, Petitioner, 
v. 


N. E. Hatasy, Administrator of the Federal Aviation 
Agency, Respondent 


(Irvin R. and Frances M. Ropenwavuser, Intervenors). 


On Petition for Review of an Order of the Administrator 
of the Federal Aviation Agency 


REPLY BRIEF AND SUPPLEMENTARY APPENDICES 
FOR PETITIONER 


THE POSITIONS OF THE PARTIES* 


In its Petition for Review Pepco asks, as an alternative 
remedy, that an appropriate order be entered by this 
Court dismissing the Petition on the ground that the Ad- 


* While Pepeo docs not think it necessary to discuss the Respond- 
ent’s ‘‘Counter-Statement of the Case’’ (Respondent’s Brief 1-6), it docs 
wish to note that (i) it hag never admitted that the Intervenors’ airport 
‘thas been in operation since 1942 or 1946’ but has never been given an 
opportunity to submit evidence to the contrary, and (ii) Note 5 on page 6 
of the Respondent’s Brief is in error in stating that Pepco asked the Prince 
Georgo’s County Circuit Court for an injunction. The only relief sought in the 
action was a declaratory judgment. 
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ministrator’s Determination cannot adversely affect Pepco 
(JA 30). And in its principal brief Pepco says, at page 
16, that it is convinced, in the light of the lack of authority 
in the Administrator to control the use of airspace by 
non-aeronautical interests (as made clear in such brief), 
that 


“¢Since the Administrator is primarily concerned 
with the safety of the flying public and since he must 
be presumed to be aware of his lack of authority over 
non-aeronautical uses of the airspace ..., the Deter- 
mination [was] intended simply as a factual finding 
of a potential hazard to flying operations at Freeway 
Airport which, when it becomes a reality, will have 
to be recognized by the Intervenor proprietors of the 
airport in determining whether to continue to use the 
affected runways and thus expose their users to the 
risks inherent in the existence of the hazard.’’ (Peti- 
tioner’s Brief 15) 


The Respondent Administrator, in his brief, takes the 


position that 


“c .. The FAA determination is a declaration that 
the structure is not compatible with air navigation 
safety requirements but does not purport to prohibit 
the erection or alteration of the structure. ...’’ (Re- 
spondent’s Brief 7) 


Further, the Administrator says that he ‘‘does not pur- 
port to choose between the competing aeronautical and 
non-aeronautical uses’? (Respondent’s Brief 14) and that 
the Determination 


‘|. did not purport to construe [Sees. 101(24) 
(PA 4), 104 (PA 5) and 307(a) (PA 8) of the Act] 
or pass upon the respective rights of the airport and 
are against each other. ...’’ (Respondent’s Brief 

0) 
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Accordingly, the Administrator asks that the Petition be 
dismissed, as non-reviewable. 


Finally, the intervenor proprietors of the airport file 
no brief of their own, but simply adopt the Administrator’s 
brief, saying that they ‘‘are satisfied that [it] adequately 
states’’ their position. 


Thus, the parties are in apparent agreement that the 
Petition should be dismissed. However, from the stand- 
point of Pepco it is essential that such dismissal be ac- 
companied and explained by an opinion of the Court ad- 
judicating (i) that the Determination is merely a finding 
of fact by the Administrator that for aircraft to fly through, 
or in dangerous proximity to, the airspace occupied by 
the structures and wires which Pepco proposes to erect 
on its property will be hazardous, both for the aircraft 
and for such Pepco facilities; (ii) that the Determination 
in no way constitutes a finding or holding by the Ad- 
ministrator that the use of such airspace, by aircraft 


landing or taking off at Freeway Airport, is the pre- 
ferred or ‘‘efficient’’ use thereof; and (iii) that the Deter- 
mination did not operate to ‘‘assign’’ the use of such air- 
space within the meaning of Sec. 307(a) of the Act (PA 8). 


It is submitted that the position taken by the Admin- 
istrator in his brief and adopted by the Intervenors pro- 
vides full warrant for such an adjudication by the Court, 
particularly in the context of Pepco’s arguments, in its 
principal brief, as to the lack of power in the Administrator 
to deprive Pepco of its rights as a landowner, which argu- 
ments neither the Administrator nor the Intervenors have 
seen fit to attempt to answer. And if the Court should 
merely dismiss the Petition without supporting the dis- 
missal by such an adjudication as to the meaning and 
effect of the Determination, Pepco would be exposed to 
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the possibility of a future interpretation of such meaning 
and effect contrary to the position taken in the Admin- 
istrator’s brief and adverse to Pepco’s rights as the owner 
of its transmission line real property.° 


Although the parties are thus in apparent agreement 
that the Petition should be dismissed because the Deter- 
mination cannot affect Pepco adversely, this Court still 
has before it, of course, the task of ascertaining the true 
meaning and effect of the Determination. As a possible 
aid to the Court in so doing, we offer the following brief 
analysis of what appears to us to be the salient point at 
issue: 


1. The Determination was issued pursuant to Part 626 
of the Administrator’s Regulations, the preamble to which 
says that ‘‘the Act authorizes and directs the Administra- 
tor to regulate the use of the navigable airspace in order 
to insure aircraft safety and efficient utilization’? (PA 
21). Part 626 assigns as the authority for its issue Secs. 


104 (PA 5), 307 (PA 8), 313 (PA 11), 1001 (PA 13), 
and 1101 (PA 16) of the Act. The only one of such sec- 
tions that uses the term ‘‘efficient utilization’? of airspace 
is Sec. 307. 


2. Sec. 307 directs the Administrator “‘to assign by rule, 
regulation, or order the use of the navigable airspace under 
such terms... as he may deem necessary in order to insure 
the safety of aircraft and the efficient utilization of such 
airspace’’. 


* As to this possibility, the Respondent merely states that ‘‘Certainly a 
court in any future case will not be bound by the ‘determination’ in con- 
struing the... Act...” (Respondent’s Brief 20). The difficulty, as we 
see it, is that if this Court should dismiss the Petition without an adequate 
adjudication as to the meaning and effect of the Determination, a court in 
some subsequent case might consider the dismissal to have affirmed the Deter- 
mination as a final decision by the Administrator that the use by aircraft of 
the airspace superjacent to Pepco ’s property is the ‘‘efficient utilization’’ of 
such airspace and to have foreclosed any collateral attack on the power of 
the Administrator to make such a determination. 
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3. § 626.1 of Part 626 says that one of the purposes of 
the Part is ‘‘to determine the effects of . . . structures 
[which would exceed the criteria in Part 626] upon the 
safety of aircraft in flight and the efficient utilization of 
airspace’’ (PA 24), and § 626.2 defines ‘‘Determination’’ to 
mean ‘‘a decision ... as to the effect upon air navigation 
of a specific construction proposal, from an airspace utili- 
zation standpoint’? (PA 25). 


4. The opening paragraph of the Determination states 
that the FAA ‘‘has conducted a study to determine [the] 
effect [of the proposed Pepco construction] upon the safe 
and efficient utilization of airspace’ (JA 17). 


5. In its principal brief Pepco argues, among other 
things, that the Determination is defective because, al- 
though apparently issued under the authority of Sec. 307 (a) 
of the Act (PA 8), it contains no finding as to the ‘‘efficient 
utilization” of the airspace (Petitioner’s Brief 38). 


6. In his brief the Administrator argues, presumably 


relying on the absence from the Determination of an 
express finding as to ‘‘efficient utilization,’’ that the Deter- 
mination ‘‘did not purport to construe these statutory 
provisions [referring to Secs. 104 and 307(a) of the Act] 
or pass upon the respective rights of the airport and Pepco 
against each other’? (Respondent’s Brief 20). 


7. Thus, the Administrator seizes upon the absence from 
the Determination of what appears to Pepco to be an es- 
ential finding, as the ground for his argument that the 
Determination is not an attempted assignment of the use 
of airspace under Sec. 307(a) of the Act (PA 8) and 
hence is not reviewable. This, we submit, is the basic issue 
before the Court—was the Determination an attempt to 
‘tassign”’ the use of airspace within the meaning of Sec. 
307(a) which was invalid for the numerous reasons given 
in Pepco’s principal brief, or was it simply a wholly un- 
necessary ‘‘finding of the physical fact that a 125 foot tall 
tower occupying airspace through which an airplane must 
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fly will be a hazard to the flight of such airplane’’ (Peti- 
tioner’s Brief 42)? 


8. As casting possible light upon this issue, we point 
out that between the effective date of Part 626 and Au- 
gust 31, 1963, a total of 43 determinations of hazard to 
air navigation were published by the Administrator in 
the Federal Register.* Each of such determinations con- 
tained, in its opening paragraph, language similar to that 
found in our Determination, i.e., that the FAA had con- 
ducted a study to determine the effect of the proposed con- 
struction upon the safe and efficient utilization of airspace. 
Fifteen of such determinations (including the one involved 
in this case), made no express finding as to the efficient 
utilization of airspace, but the remaining 28 of such deter- 
minations each contained a finding that the proposed con- 
struction would have a substantial adverse effect upon the 
efficient utilization of airspace. A recent example of such 
latter type of determination, in a situation apparently 
almost identical to that involved here, is attached hereto as 


Appendix B. 


Since it is not reasonable to suppose that the Admin- 
istrator intentionally makes two different kinds of deter- 
minations to be applied to substantially identical situa- 
tions—one of which is intended merely to point out the 
physical incompatibility of two competing airspace uses 
and the other of which is intended to decide what is the 
‘efficient utilization’? of the airspace, it is possible that 
this Court might consider the Determination here involved 
to be intended as an assignment of airspace use despite 
its apparently inadvertent omission of an express finding 
as to efficient utilization. 


* The respective Federal Register citations are given in Appendix A hereto. 
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CONCLUSION 


Regardless of the intent of the Administrator in issuing 
the Determination, it is clear, as Pepco says in its principal 
brief (p. 18), 


‘¢. |, that the general tenor of the Determination, 
and the Regulations under which it is issued, is such 
as to suggest to the reader that the proposed struc- 
tures have been outlawed’’. 


Such being the case, this Court, in response to Pepco’s 
Petition for Review, should make clear either that the 
Determination can have no such effect or that, having such 
effect, it is beyond the statutory and constitutional powers 
of the Administrator. 


Respectfully submitted, 


Cornetivus Means 
Tuomas EH. O’DEA 
GerorceE W. WarLick 
929 E Street, N. W. 
Washington 4, D. C. 
Attorneys for the Petitioner. 


Washington, D. C. 
September 10, 1963 
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APPENDIX A 


FAA Determinations of Hazard to Air Navigation 
Published in Federal Register between July 15, 1961 and 
August 31, 1963 


Containing Finding as to Containing No Finding 
Efficient Utilization of as to Efficient Utilization 
Airspace of Airspace 


27 FR. 10594 
27 FR. 10972 
27 FR. 11027 


26 F.R. 10105 
26 F.R. 10107 
26 F.R. 10248 


26 F.R. 10373 
26 F.R. 10944 
27 F.R. 2938 
27 F.R. 3016 
27 FR. 7464 
27 FR. 7580 
27 FR. 9665 
§27 F.R. 10593 
27 F.R. 11026 
27 F.R. 11241 
28 FR. 1748 
28 FR. 4593 


Now 
an 


28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 


BBR S 


© Two determinations are printed on this page. 
+ This determination is printed in Appendix B. 
§ This is the Determination involved in this casc. 
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APPENDIX B 
(28 F.R. 7681] 
FeperaL AVIATION AGENCY 
[OE Docket No. 63-WE-5] 
Paciric Gas aNp Exectric Co. 
Determination of Hazard to Air Navigation 


The Federal Aviation Agency has circularized the follow- 
ing proposal for aeronautical comment and has conducted 
a study (4-OE-2237) to determine its effect upon the safe 
and efficient utilization of navigable airspace. 


The Pacific Gas and Electric Company, San Francisco, 
California, proposes to construct a 12,000-volt transmis- 
sion line near Meadowlark Field, an airport with a single 
runway 1,700 feet in length at Livermore, California. In 
the vicinity of the airport, the line would be supported by 
six wooden poles aligned from north to south for a distance 
of approximately 805 feet, then west to east for a distance 
of approximately 440 feet near latitude 37°3940’N., longi- 
tude 121°41’45” W., at an overall height of 760 feet above 
mean sea level, 30 feet above ground. The north/south 
portion of the line would cross the extended runway center- 
line of Meadowlark Field at a distance of 105 feet west of 
the west end of the runway, and would exceed the stand- 
ards contained in $§77.27(b)(3) and (¢)(3)(iii) of the 
Federal Aviation Regulations by 23 and 22 feet, respec- 
tively. 


The transmission line would reduce the effective length 
of the runway to approximately 1,200 feet, an unsafe 
length, and would virtually eliminate use of Meadowlark 
Field as an emergency field. This airport is located in 
the most fogfree area of the San Francisco bay area. Ac- 
cordingly, it is the finding of the Agency the proposed con- 
struction would have a substantial adverse effect upon 
aeronautical operations at Meadowlark Field. 
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Therefore, pursuant to the authority delegated to me by 
the Administrator (§ 77.37 [New]), it is found that the 
proposed transmission line would have a substantial ad- 
verse effect upon the safe and efficient utilization of navi- 
gable airspace; and it is hereby determined that the pro- 
posed structure would be a hazard to air navigation [em- 
phasis supplied]. 


This determination is effective as of the date of issuance 
and will become final 30 days thereafter unless an appeal 
is filed under § 77.39 [New] (27 FR. 10352). If the ap- 
peal is denied, the determination will then become final 
as of the date of the denial or 30 days after the issuance 
of the determination, whichever is later. 


Issued in Washington, D.C., on July 23, 1963. 


Rapp H. FLetcuer, 
Acting Chief, 
Obstruction Evaluation Branch. 


[F.R. Doe. 63-7899; Filed, July 26, 1963; 8:45 a.m.] 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a determination by the Respondent Admin- 
istrator that certain power lines, proposed to be con- 
structed by the Petitioner on its fee-owned property adja- 
cent to a privately owned and operated airport, would 
constitute a hazard to air navigation adversely affects the 
Petitioner and hence is reviewable by this Court. 


' © Tf the determination is so reviewable, whether the 
Administrator had statutory authority to make the deter- 
mination. 


' 3. 1£ the determination is so reviewable and if the 
‘Administrator had such authority, whether such authority 
could constitutionally be exercised by the Administrator. 


4. If the determination is so reviewable, if the Adminis- 
trator had such authority, and if he could constitutionally 
exercise it, whether that authority could lawfully be ex- 
ercised without affording the Petitioner an opportunity to 
present evidence as to the respective public interests, if 
any, involved in the airport and in the Petitioner’s power 
lines, and without the Administrator making findings, sup- 
‘ported by substantial evidence of record, as to the efficient 
utilization of the navigable airspace. 
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JURISDICTIONAL STATEMENT 


This is an appeal by Potomac Electric Power Company 
(‘*Pepco’’) to review a ‘Determination of Hazard to Air 
Navigation” (the “‘Determination’’) issued by the Admin- 
istrator of the Federal Aviation Agency (the ‘‘Adminis- 
trator’’) pursuant to Regulations (PA 24)* promulgated 
by the Administrator allegedly under authority conferred 
on him by the Federal Aviation Act of 1958 (the ‘‘Act’’, 
Act of Aug. 23, 1958, PL 85-726, 72 Stat. 731, 49 USC 
$$ 1301-1542). 


The Determination (JA 17)** was issued on October 
19, 1962 and on November 16, 1962, being a date within 30 
days of such date of issuance, as required by Secs. 626.33 
and 626.34 of the Regulations (PA 35 and 36) in order to 
prevent the Determination from becoming ‘‘final’’, Pepeo 
filed with the Administrator a petition for a public hearing 


(JA 19). Subsequently, by letter dated February 1, 1963 
(JA 26), Pepeo was advised by the Deputy Administrator 
that such petition was denied. Under Sec. 626.33 of the 
Regulations (PA 35), the Determination became ‘final’? 
upon such denial. 


With one non-relevant exception, Sec. 1006(a) of the 
Act (PA 14) provides that any order issued by the Admin- 
istrator is subject to review by this Court. 


STATEMENT OF THE CASE 


On or about December 27, 1961, Pepco filed with the 
Administrator a notice (JA 2) of its proposed con- 
struction, on property owned in fee by Pepco, of certain 
above-ground electric transmission facilities adjacent to 


* Throughout this brief page references to the Petitioner’s Appendix, below, 
are made in this manner. 

** Throughout this brief page references to the Joint Appendix, below, are 
made in this manner. 


2 


the Freeway Airport, a privately owned and operated air- 
port for light aircraft located in Prince George’s County, 
Maryland. At the time Pepco filed such notice with the 
Administrator, the Freeway Airport had not obtained 
“‘airspace clearance’? from the Administrator (JA 4). 
Pepeo now understands that no such clearance has been 
given the airport, on the ground that its operations alleg- 
edly antedated the requirement of such clearance. Pepco 
was not given any opportunity to be heard with respect 
to such alleged antedating. 


Pepeo is a regulated electric utility doing business 
in the District of Columbia, Maryland and Virginia and 
is the sole supplier of electric power and energy to 
the public (including most of the buildings, installations 
and facilities of the Federal government) in a large por- 
tion of the Washington metropolitan area (JA 19). It is 
now, and throughout the proceedings under review has 
been, engaged in constructing a new steam-electrie gen- 
erating station at Chalk Point in the extreme southeasterly 
corner of Prince George’s County, Maryland (JA 21). 


The above-ground electric transmission facilities which 
Pepeo proposes to construct adjacent to Freeway Airport 
will be part of a 230,000 volt transmission line connecting 
the new Chalk Point Generating Station (expected to go 
into commercial operation in the Spring of 1964) with the 
rest of Pepeo’s power supply system. Pepco’s study to 
fix the route of such transmission line began in the Fall of 
1956. By mid-1958 such route (including the portion of 
the right-of-way in the vicinity of Freeway Airport) had 
been largely determined (using aerial photographs which 
gave no indication of any airport operation on the prop- 
erty which is now the site of Freeway Airport), and by 
November 19, 1960 all but one of the necessary property 
acquisitions in the vicinity of the airport had been com- 
pleted. The final such acquisition was completed on May 
9, 1961 (JA 21). 
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The location, construction, maintenance and operation 
of such transmission line, including the portion thereof to 
be constructed in the vicinity of Freeway Airport, are 
essential to the performance by Pepco of its public utility 
obligations and essential to the furnishing of adequate 
electric service to the Washington metropolitan area, in- 
eluding the many governmental buildings, installations and 
facilities located therein (JA 22). 


Following the filing with the Administrator of the notice 
of its proposed construction, Pepeo was advised by the 
Federal Aviation Agency (the ‘‘FAA’’), by letter dated 
February 16, 1962 (JA 4), that the heights of the pro- 
posed structures ‘‘exceed the criteria of hazards to air 
navigation in Part 626.13(a)(1) and (b)(2)’’ of the Reg- 
ulations (PA 31) and that, consequently, a preliminary 
determination had been made that the proposed construc- 
tion would constitute a ‘‘hazard to air navigation”. The 
letter further advised Pepco that such preliminary de- 
termination would become ‘‘final’’ unless Pepco requested 
‘fan aeronautical study” (emphasis supplied). 


Accordingly, Pepeo requested such an aeronautical study 
by letter dated March 5, 1962 (JA 6). Under date of 
March 14, 1962, the FAA addressed a memorandum to 
‘AN Interested Parties’? (JA 7), stating that it had 
been asked ‘‘to determine the effect on aeronautical activity 
which may be created by the... proposed construction”’ 
(emphasis supplied) and asking that anyone wishing to 
interpose objections to the proposal file ‘‘a separate letter 
setting forth valid aeronautical reasons’’ (emphasis sup- 
plied). 

_ Under date of April 26, 1962 the FAA addressed a memo- 
randum to ‘‘All Participants, FAA Airspace Meeting’’ 
distributing the agenda for an ‘Informal FAA Airspace 
Meeting’? to be held on May 15, 1962. Such memorandum 
(JA 14) said ‘‘These meetings give aviation interests 
the opportunity to comment on agenda items proposed for 
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formal airspace action”? (emphasis supplied), and the ac- 
companying agenda item with respect to Pepco’s pro- 
posed construction (JA 15) said that the FAA ‘is con- 
ducting an aeronautical study to determine the effects on 
airspace utilization’? (emphasis supplied) of the Pepco 
proposal, that the proposal had been circularized ‘for 
aeronautical comment’? (emphasis supplied), and that 
“‘ Aeronautical objections’? (emphasis supplied) had been 
made in response to the circularization (presumably re- 
ferring to the letters and memoranda appearing at JA 10 
through 14). 


Subsequently, on May 15, 1962, such ‘‘informal airspace 
meeting’? was held by the FAA with the last item dis- 
cussed being Pepeo’s proposed construction. A Pepco 
representative attended and during the course of the meet- 
ing it was made clear that the meeting was concerned only 
with consideration of the possible effect of the proposed 
construction on aeronautical activities (JA 16). 


On October 19, 1962, the Administrator, acting through 
the Acting Chief of the Obstruction Evaluation Branch of 
the FAA, issued the Determination (JA 17) of which 
review is sought in this proceeding. The Determination, 
after an opening statement to the effect that the Agency 
had “‘circularized [Pepco’s] proposal for aeronautical 
comment’? (emphasis supplied) and had ‘‘conducted a 
study to determine its effect upon the safe and efficient 
utilization of airspace’’, found that the proposed struc- 
tures would render certain Freeway Airport runways un- 
usable, or less useful, and ‘‘would have a substantial 
adverse effect upon aeronautical operations at the Free- 
way Airport”, and determined ‘“‘that the proposed struc- 
ture would be a hazard to air navigation’. The Deter- 
mination made no findings whatsoever with respect to the 
nature of the operations conducted at Freeway Airport, 
with respect to the public interests involved in the construc- 
tion of Pepeo’s proposed facilities and in the operation of 
the airport, with respect to the relative importance of such 
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public interests, or with respect to the efficient utilization 
of airspace. 


The Determination also stated (JA 18) that it was 
‘“teffective’? as of its date of issuance and would be- 
come ‘final’? 30 days after its issuance unless an appeal 
were filed under Sec. 626.34 of the Regulations (PA 35), 
and that, if such an appeal were filed and denied, it would 
become ‘final?’ as of the date of the denial or 30 days after 
the issuance of the Determination, whichever was later. 


On November 16, 1962, Pepco filed with the Administra- 
tor, pursuant to such Sec. 626.34, a Petition for Public 
Hearing (JA 19). Such Petition recited the pertinent 
facts with respect to Pepco’s proposed construction and 
the public interest therein, and alleged that 


‘‘The location, construction, maintenance and oper- 
ation of said steel tower transmission lines, including 
the portions thereof in the vicinity of said Freeway 
Airport, is [sic] essential to the performance by the 


Petitioner of its public utility obligations, and essen- 
tial to the furnishing of adequate electric service to 
the Washington Metropolitan Area, including the many 
governmental buildings, installations and facilities lo- 
cated therein’? (JA 22) 


as well as that 


“The .. . Determination made no finding or deter- 
mination as to what action should be taken for the 
protection of persons and property on the ground or 
as to what, in the public interest, would be the most 
efficient utilization of the navigable airspace above the 
Petitioner’s said 250 foot wide right-of-way in the 
vicinity of said Freeway Airport, and in the making of 
said Determination no consideration was given to the 
large public interest affecting the Petitioner’s oper- 
ation as a public utility or to the essential public serv- 
ice nature of the facilities proposed to be constructed, 
maintained and operated by the Petitioner on its said 
right-of-way’’ (JA 23). 
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The Petition closed with a prayer that a public hearing be 
conducted on Pepco’s proposed construction, pursuant to 
the Regulations, 


‘in order to determine, in the light of the over-all 
public interest, the effect of the proposed construction 
upon the safety of aircraft and, even more importantly, 
upon the efficient utilization of the navigable airspace”’ 
(JA 23). 


On or about November 28, 1962, counsel for the Inter- 
venor proprietors of the Freeway Airport filed with the 
Administrator an ‘“‘Answer to Petition for Public Hear- 
ing”? (JA 24) in which it was asserted that Pepco’s 
Petition ‘does not show an adequate foundation . .. and 
such hearing should be denied until an adequate petition 
is filed”, citing Sec. 626.34 of the Regulations (PA 35). 
Such Answer further stated that 


“Unless in some way the proponent [i.e. Pepco] al- 
leges that the results and conclusions reached by the 
Agency are in error, by alleging that the proposed 
structures would not violate any of the criteria of 
626.12, or that notwithstanding violation of such cri- 
teria, such construction would not constitute a hazard, 
the petition for public hearing does not have adequate 
on and the hearing should be denied”? (JA 


Finally, by letter dated February 1, 1963, signed by 
Lieutenant General Harold W. Grant as Deputy Admin- 
istrator (JA 26),* Pepco was advised that ‘‘our examina- 
tion of this matter forces us to deny the petition for a 
hearing”’ because ‘‘The grounds given ... do not constitute 
adequate foundation’’. 


* The copy of this letter included in the Record shows General Grant as sign- 
ing as ‘‘Acting’’ Administrator. The original, received by Pepco, shows him 
signing as ‘‘Deputy’’ Administrator. 
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STATUTES AND REGULATIONS 


The pertinent statutory and regulatory provisions are 
set forth in the Petitioner’s Appendix (PA 1-48). 


STATEMENT OF POINTS 


1. If it is not made clear that the Determination cannot 
affect Pepco adversely, it is reviewable. 


2 If the Determination can affect Pepeo adversely, its 
issuance was beyond the statutory authority of the Ad- 
ministrator. 


3. If, despite adverse effect on Pepco, the Act authorized 
the issuance of the Determination, then such issuance was 
in violation of the Fifth Amendment to the Constitution. 


4. If, despite its adverse effect on Pepeo, the issuance 
of the Determination was within the statutory and con- 
stitutional authority of the Administrator, then the Ad- 
ministrator erred in issuing the Determination without (i) 
having extended to Pepco an opportunity to present evi- 
dence as to the respective public interests to be served by 
its proposed facilities and by the airport and (ii) having 
made appropriate findings as to the efficient utilization of 
the navigable airspace, supported by substantial evidence 
of record that the public interest to be served by the air 
navigation related to the airport is superior to the public 
interest to be served by Pepco’s proposed facilities. 


SUMMARY OF ARGUMENT 


The Determination is silent as to any specific results 
flowing from its issuance. Over-all, however, it implies that 
Pepco’s proposed construction is outlawed. 


Accordingly, unless the intent of the Determination is 
clarified by language revision on remand or by judicial 
holding, the possibility exists that in some future litiga- 
tion as to Pepco’s rights incidental to its proposed use of 
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its property Pepco will be prejudiced by the Determina- 
tion, which is alleged by the Administrator to be a ‘‘final’’ 
one. 


In the absence of such clarification the Determination is 
reviewable by this Court because it may adversely affect 
Pepco. 


Upon review by this Court, the Determination should 
be found by the Court to be in excess of the statutory au- 
thority of the Administrator because (i) it is a regulation 
of the use of the airspace by non-acronautical structures, 
(ii) the airspace to be occupied by the structures is not 
navigable airspace within the meaning of the Act, and 
(iii) the structures have not been found to have any 
potential adverse effect on air commerce, as defined in the 
Act. 


Further, if (despite the normal rule that whenever 
possible a statute will be construed so as to avoid its un- 
constitutional application) the Court should find that the 


issuance of the Determination, although adversely affecting 
Pepco, was within the Administrator’s authority under the 
Act, then such issuance was in violation of the Fifth 
Amendment because it effected a taking by the Federal 
government of property for private, rather than public 
use, and because the Act forbids the payment of compensa- 
tion by the Federal government for such taking. 


Finally, if the Determination is reviewable because of 
its adverse effect on Pepco and if, upon such review, the 
issuance of the Determination is found to have been within 
the statutory and constitutional authority of the Adminis- 
trator, then the Administrator erred in such issuance be- 
cause Pepeo was given no opportunity to present evidence, 
and the Administrator made no finding, with respect to the 
efficient utilization of the navigable airspace in the light of 
the over-all public interest, despite the statutory require- 
ment (Sec. 307(a), JA 8) that the Administrator assign the 
use of the navigable airspace as he may deem necessary, in 
the light of the public interest, in order to insure the safety 
of aircraft and the efficient utilization of such airspace. 


9 
ARGUMENT 


I. THE DETERMINATION IS REVIEWABLE BECAUSE IT MIGHT 
ADVERSELY AFFECT PEPCO, UNLESS IT IS MADE CLEAR, 
BY REVISION OF THE DETERMINATION OR BY JUDICIAL 
PRONOUNCEMENT, THAT IT CANNOT SO OPERATE. 


1, The Effect of the Determination on Pepco Is in Doubt. 


The Determination was issued pursuant to Part 626 of 
the Regulations (14 CFR), as in effect prior to December 
12, 1962 (PA 24), which assigns as the authority for 
its issuance Sees. 104, 307, 313, 1001 and 1101 of the Act. 


Briefly, to the extent pertinent, Sec. 104 of the Act 
(PA 5) recognizes and declares to exist a public right 
of freedom of transit through the navigable airspace; 
See. 307 (PA 8) directs the Administrator to ‘‘as- 
sign’? the use of the navigable airspace in order to insure 
the safety of aircraft and the ‘‘efficient utilization’’ of such 
airspace ; Sec. 313 (PA 11) is a general grant of authority to 


the Administrator to do all things necessary to carry out 
the provisions of the Act; Sec. 1001 (PA 13) relates 
to the procedure to be followed by the Administrator in 
conducting his proceedings; and Sec. 1101 (PA 16) directs 
the Administrator to require public notice of the proposed 
construction of any structure where notice will promote 
safety in ‘‘air commerce’’. 


In the preamble to Part 626 (PA 20) it is stated, with 
reference to comments received from the public in response 
to the previously published Notice of Rule Making, 


‘A substantial number of comments were directed 
to the authority and jurisdiction of the Administrator 
to adopt a regulation on the subject of the heights of 
structures ... A brief reference to our statutory au- 
thority should be sufficient here. The Federal Aviation 
Act continued the recognition and declaration previ- 
ously made in the Civil Aeronautics Act of the ‘pub- 
lic right of freedom of transit through the navigable 
airspace of the United States’. In addition, the Act 
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authorizes and directs the Administrator to regulate 
the use of the navigable airspace in order to insure 
aircraft safety and efficient utilization and to require 
notice of the proposed construction or alteration of 
any structure where such notice would promote air 
safety. These, and the other authorities referred to 
in the notice of proposed rule making, provide an am- 
ple basis for the regulatory action being taken here. 
This regulation not only constitutes a proper measure 
to carry out the purposes of the Act, but, under the 
circumstances, is required if we are to properly per- 
form the responsibilities and duties entrusted to us 
by the Congress”’. 


Such preamble also says, with respect to Part 626 as 
proposed in the Notice of Rule Making, that 


“The proposal evoked numerous comments from the 
aeronautical, television and broadcasting industries as 
well as railroads, power companies and other utilities, 
and related manufacturing industries... . Due to 
the complexity of the subject matter of our proposal 
and its effect upon diverse non-aviation interests, a 
hearing was held . . .”” (PA 20, emphasis supplied). 


In the same preamble it is also said (PA 22), with 
reference to comments received with respect to the pro- 
posed rule making, that 


“s_.. the Agency found itself unable to comply with 
a request for relaxation of the requirement for addi- 
tional notice at the time the new construction or altera- 
tion is erected to a height which would equal the origi- 
nal criteria. This notice is necessary to permit placing 
the new structure on charts used in air navigation. 
Such charting may not be accomplished on the basis 
of the initial notice since many proposed structures 
are never erected’”’ (emphasis supplied). 


The preamble further says (PA 22) that 


“The regulation adopted does not brand immedi- 
ately as hazards all proposed construction which would 
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exceed the criteria but, rather, provides that the of- 
fending proposal would require only a preliminary 
determination of hazard, which preliminary determina- 
tion would expire upon the initiation of an aeronauti- 
cal study”? (emphasis supplied) 


and that ‘‘The criteria established in the regulation are 
more lenient than those contained in the notice”’ (em- 
phasis supplied). 


The preamble also points out (PA 23) that 


‘¢provision is made for the possible adjustment of (1) 
aviation requirements to accommodate the construc- 
tion proposals and (2) the location and height of the 
proposed structures to eliminate or minimize their 
effects on air navigation. It is expected that a very 
large proportion of the conflicts between proposed 
structures and air navigation for the use of the naviga- 
ble airspace will be resolved in these informal studies 
and that a relatively small number will require a hear- 
ing”? (emphasis supplied). 


Finally, the preamble clearly indicates that the Adminis- 
trator intends, through Part 626, to play a leading role in 
fixing the location of broadcasting antennae when it says 
(PA 23): 


‘““We believe that proper fulfillment of our statutory 
responsibilities must include the promulgation of reg- 
ulations which will lessen the detrimental effect of tall 
structures on the use of the navigable airspace. The 
grouping of antenna structures is, obviously, such a 
measure. However, much of its beneficial effect could 
be lost if the farm areas established were not compati- 
ble with the over-all needs of the broadcast industry. 
Accordingly, this portion of our proposal has been re- 
vised to include an affirmative requirement that the 
views of the Federal Communications Commission will 
be requested before any antenna farm area is estab- 
lished and that such views will be given full considera- 
tion prior to any FAA action” (emphasis supplied). 
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Part 626 itself states (PA 24) that its purposes are 


(1) To require persons to give notice of proposed 
construction ; 


(2) To establish criteria for determining whether a 
proposed structure would be a hazard; 


(3) To provide for aeronautical studies of construc- 
tion proposals which would exceed the criteria; to 
determine the effects of such structures upon the safety 
of aircraft and the efficient utilization of airspace; 
and to prescribe the manner of issuance of such de- 
terminations; 


(4) To provide for public hearings for making 
‘Final Determinations’? as to whether specific con- 
struction proposals would result in hazards to air 
navigation ; 


(5) To ‘‘establish”? antenna farm areas at ‘‘pre- 
scribed’? locations with ‘‘specified’’ dimensions of area 
and height. 


Further, Sec. 626.51 of Part 626 (PA 36) says that 


“Hearings conducted on the proposed construction 
or alteration of structures in order to determine the 
effect of such construction or alteration upon the safety 
of aircraft and the efficient utilization of the navigable 
airspace are purely fact-finding in nature and, there- 
fore, are not subject to the provisions of sections 4, 
5, 7 and 8 of the Administrative Procedure Act. As a 
fact-finding procedure, the hearing is non-adversary 
and there are no formal pleadings or issues and no 
adverse parties’’. 


In ascertaining the purpose of the Administrator in 
promulgating Part 626 it is worthy of note that in the 
“Notice of Proposed Rule Making’? which was published 
in the Federal Register on September 16, 1960 (25 FR 8911) 
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it is said, with respect to the procedures proposed to be 
incorporated in Part 626, that 


‘These procedures will provide a forum and a means 
for the Agency [i.e. the FAA] to give full considera- 
tion to the public interest in safe air commerce and 
the interests of the construction sponsor”? (PA 19, 
emphasis supplied). 


As noted above, neither Part 626 nor the sections of the 
Act under the authority of which the Part was allegedly 
issued give any clear indication of the purpose, intent or 
effect of the Determination. Further, Pepco has been 
unable to obtain from any member of the staff of the FAA 
any indication as to the purpose, intent or effect of the 
Determination. In this connection, the statements made 
by the Administrator on August 25, 1961 in connection with 
his promulgation of certain ‘‘Miscellaneous Amendments’’ 
to Part 626 are of considerable interest (PA 39): 


“The FAA-FCC discussions underscored the exist- 
ence of uncertainty in the broadcast industry with re- 
spect to the effect on FCC jurisdiction of the Agency 
findings made subsequent to the hearings held under 
Subpart D [of Part 626—the type of publie hearing 
denied to Pepco]. These hearings are conducted to de- 
termine the effect of proposed structures upon the 
safety of aircraft and the efficient utilization of the 
navigable airspace. The findings made form the basis 
for a determination as to whether a proposed struc- 
ture would, in fact, result in a hazard to air naviga- 
tion. While we regard this determination as a final one 
on the question of atr hazard, our findings should not 
be construed to prejudice the exercise by the Commis- 
sion of its statutory jurisdiction, particularly its au- 
thority to determine whether a construction permit for 
such a structure should be issued. Accordingly, we 
are promulgating an expression of our opinion on this 
point. This conclusion should not be interpreted as an 
attempt to settle any justiciable rights which may be 
the subject of later controversy. Any individual who 
believes an FAA... action has deprived him of one 


14 


or more rights may apply, of course, to the appropri- 


ate court for a review and decision on the matter’ 
(emphasis supplied). 


One of the ‘‘Miscellaneous Amendments’? thus made by 
the Administrator was the addition to Sec. 626.50 of Part 
626 of this note (PA 36): 


‘‘Nore: Any findings entered hereunder are with- 
out prejudice to the jurisdiction of the Federal Com- 
munications Commission to grant or deny applications 
for construction permits under the Communications 
Act of 1934, as amended.”’ 


Broadly speaking, there are four possible interpreta- 
tions that could be given to the Determination in this case: 


(1) It might be considered to be merely a tool for use 
by the Administrator in marking aeronautical charts and 
otherwise advising flying interests as to the existence of 
Pepeo’s structures. However, if that were the purpose 
of the Determination, it would not appear appropriate for 
it to open (as it does) with the statement that the FAA 
has circularized Pepco’s proposal for aeronautical com- 
ment ‘‘and has conducted a study to determine its effect 
upon the safe and efficient utilization of airspace”’ (JA 
17), since that is the language of Sec. 307(a) of the Act 
(PA 8), which directs the Administrator to ‘‘assign ... 
the use of the navigable airspace’’, and not the language 
of Sec. 1101 of the Act (PA 16), which merely directs the 
Administrator to require notice be given him of any con- 
struction proposal ‘‘where notice will promote safety in 
air commerce’”’. Further, if that were the purpose of the 
Determination, it would hardly appear to be necessary to 
provide the elaborate machinery of preliminary determina- 
tion, aeronautical study, public hearing and publication in 
the Federal Register that Part 626 affords. Finally, the 
preamble to Part 626 (PA 22), as noted above, recognizes 
that aeronautical charts can’t be appropriately marked 
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until the structure is actually constructed, so that a deter- 
mination with respect to proposed construction (as is 
involved here) will be useless for chartmarking purposes. 


(2) The Determination might be considered (particu- 
larly in view of the provisions of Sec. 626.51 of the Regu- 
lations [PA 36]) to be simply a finding of fact that the 
existence of Pepco’s structures and the operation of the 
airport will be incompatible. If that were the intent, 
however, the Determination would not normally be ex- 
pected to speak solely of hazards to air navigation, since it 
is clear that if, in fact, Pepco’s facilities will be a hazard 
to aircraft using the airport then those aircraft will, to the 
same extent, be a hazard to Pepco’s facilities. Further, 
such a finding of fact would not touch upon the ‘‘efficient 
utilization of the navigable airspace’’. 


(8) Since the Administrator is primarily concerned with 
the safety of the flying public and since he must be pre- 
sumed to be aware of his lack of authority over non- 
aeronautical uses of the airspace (see below), the Deter- 
mination may have been intended simply as a factual find- 
ing of a potential hazard to flying operations at Freeway 
Airport which, when it becomes a reality, will have to be 
recognized by the Intervenor proprietors of the airport in 
determining whether to continue to use the affected run- 
ways and thus expose their users to the risks inherent in 
the existence of the hazard. 


(4) The Determination might be intended as a basis for 
preventing Pepco from, or penalizing Pepco for, erecting 
the structures which have been determined to be a poten- 
tial hazard to air navigation. 
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2. Its Effect Being in Doubt, It Is Possible That the Determina- 
tion Might Operate to Affect Pepco Adversely. 


Obviously, it is in Pepco’s interest to assert and main- 
tain (as it does) that the Determination cannot in any 
way prejudice Pepco in its construction, operation and 
maintenance of its proposed above-ground electric trans- 
mission facilities. Indeed, Pepco is convinced, in the light 
of the lack of authority in the Administrator to control 
the use of airspace by non-aeronautical interests (see 
below) that paragraph (3) in subsection 1, above, correctly 
sets forth the purpose and effect of the Determination. 


However, Pepco must be realistic in its appraisal of how 
the Determination might affect it. Central to that prob- 
lem are these facts: 


(1) The Act declares ‘‘to exist in behalf of any citizen 
of the United States a public right of freedom of transit 
through the navigable airspace’? (PA 5) and defines 


“navigable airspace” as including airspace “‘needed to 
insure safety in take-off and landing of aircraft’? (PA 4). 


(2) The Administrator is “cempowered and directed to 
encourage and foster the development of civil aeronautics’’ 
(PA 8) and is authorized and directed to ‘‘assign by 
rule, regulation, or order the use of the navigable airspace 
_.. in order to insure the safety of aircraft and the effici- 
ent utilization of such airspace”? (PA 8), and the De- 
termination opens with the statement that the FAA “‘has 
conducted a study to determine [the] effect [of Pepco’s 
proposal] upon the safe and efficient utilization of air- 
apace’? (JA 17). It closes with the statement that it ‘‘is 
effective as of the date of issuance and will become final 
30 days thereafter unless an appeal is filed’? (JA 18, 
emphasis supplied). 


(3) The Administrator has adopted lengthy and very de- 
tailed Regulations (PA 24) providing for the issuance and 
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becoming ‘‘final’’ of determinations such as the one here 
involved (which are then formally published in the Federal 
Register), which regulations in very large part go beyond 
the simple statutory requirement of the Act that ‘‘The Ad- 
ministrator shall . . . require all persons to give adequate 
public notice . . . of the construction or . . . proposed con- 
struction ... of any structure where notice will promote 
safety in air commerce’’ (PA 16). 


(4) The Regulations and their preamble (PA 20) sug- 
gest that a determination that a proposed structure will 
constitute a hazard to air navigation is intended to be ad- 
verse to such structure. For example, the preamble says 
that ‘‘Due to the complexity of the subject matter . . . and 
ats effect wpon diverse non-aviation interests, a hearing 
was held’? (PA 20, emphasis supplied), that 


‘¢A substantial number of comments were directed to 
the authority and jurisdiction of the Administrator to 
adopt a regulation on the subject of the heights of 


structures ... A brief reference to our statutory au- 
thority should be sufficient . . . [T]he Act authorizes 
and directs the Administrator to regulate the use of 
the navigable airspace in order to insure aircraft 
safety and efficient utilization .. .”” (PA 21) 


and that the Administrator believes ‘‘that proper fulfill- 
ment of our statutory responsibilities must include the 
promulgation of regulations which will lessen the detri- 
mental effect of tall structures on the use of the navigable 
airspace’? (PA 23). Further, it says that the Regulations 
do not ‘‘brand”’ immediately as hazards all proposed con- 
struction which would exceed the criteria but, rather, pro- 
vide that the ‘‘offending”’ proposal would require only a 
preliminary determination of hazard which would expire 
upon the initiation of an aeronautical study (PA 22). In 
general, whether intentionally or otherwise, the entire word- 
ing of the preamble and the Regulations is such as to 
leave the reader with the definite feeling that a structure 
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which has been determined to be a hazard to air navigation 
is one which the Administrator has found to be improper 
and has outlawed. 


Even if the Determination is not intended to have any 
adverse effect on Pepco, nevertheless, in the light of those 
facts, it is only realistic to recognize that at some time in 
the future some court might give weight to the Determina- 
tion adverse to Pepco in an action, for example, brought 
to enjoin Pepco from constructing or maintaining its pro- 
posed transmission facilities, or one brought against Pepco 
to recover for damages suffered by a flyer as a result of 
his airplane coming into contact with Pepeo’s facilities®, 
or one brought by Pepco for damages suffered by Pepco 
as a result of an airplane coming into contact with its 
facilities. 


3. If the Determination Adversely Affects Pepco, It Is Re- 
viewable. If Such Effect Is Not Intended, the Possibility of 
Adverse Effect Should Be Avoided by a Revision of the 
Language of the Determination or by a Judicial Pro- 
nouncement Making Clear That It Cannot Have Adverse 
Effect on Pepco. 


In essence, the question of whether the Determination 
is reviewable depends on whether it adversely affects 
Pepeo. This is in doubt, although it is clear that the 
general tenor of the Determination, and the Regulations 
under which it was issued, is such as to suggest to the 
reader that the proposed structures have been outlawed. 
Since it is wholly possible that in the future some court 
might choose to give such an outlawing effect to the Deter- 
mination, it must follow that Pepeo is presently adversely 
affected by the Determination. 


Tf it should be held that the Determination is not re- 
viewable because the damage to Pepco is presently un- 


*See, for examples of such actions brought by flyers, Strother v. Pacific 
Gas § Elec. Co. (Dist. Ct. App., 1949), 94 Cal. App. 24 525, 211 P. 2d 624, and 
La Com v. Pacific Gas § Elec. Co. (Dist. Ct. App., 1955), 132 Cal. App. 2d 
114, 281 P. 2d 894. 
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known and cannot be known until some action is taken by 
some court in the future, Pepco would thereby be effectively 
denied any opportunity to attack the Determination as 
unauthorized or lacking in procedural due process, since, 
it having become ‘‘final’’, it would not be open to collateral 
attack. See, for example, Frozen Food Express v. U.S. 
(1956), 351 US 40, 45; 100 L. ed. 910, 915; 76 S. Ct. 569, 571, 
where the Interstate Commerce Commission argued for 
the finality of the order under review and it was held to 
be reviewable, as compared with U.S. v. Los Angeles & 
S.L.R. Co. (1927), 273 US 299, 71 L. ed. 651, 47 S. Ct. 413, 
where the statute made it clear that the order as to which 
review was denied was not a final one.* 


If the Determination adversely affects Pepco, judicial 
review should be granted. If, on the other hand, it is not 
intended adversely to affect Pepco, then the possibility 
that it might, in the future, have an adverse effect on Pepco 
should be avoided either by this Court’s holding, in a pub- 
lished opinion denying judicial review, that the Determina- 
tion cannot be deemed in any way adversely to affect 
Pepco’s rights, or by this Court’s remanding the Deter- 
mination to the Administrator with instructions either to 
revoke and rescind the Determination or to amend it so as 
to include in it appropriate language to the effect that it 
is not intended, and shall not be deemed, to affect in any 
way any rights which Pepco would otherwise have with 
respect to the construction, maintenance and operation of 
above-ground electric transmission facilities on its fee- 
owned property. 


*See also Joint Anti-Fascist Refugee Committee v. McGrath (1951), 341 
U.S. 123, 140, 95 L. ed. 817, 837, 71 S, Ct, 624, 632, where the Court said: 
“<The touchstone to justiciability is injury to a legally protected right... . 
It is unrealistic to contend that because the respondents gave no orders 
directly to the petitioners to change their course of conduct, relief cannot 
be granted. . . . We long have granted relief to parties whose legal rights 
have been violated by unlawful public action, although such action made no 
direct demands upon them.’’ 
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Il. IF THE DETERMINATION ADVERSELY AFFECTS PEPCO, ITS 
ISSUANCE EXCEEDED THE STATUTORY AUTHORITY OF THE 
ADMINISTRATOR. 


1. The Act Does Not Vest the Administrator with Power to 
Assign the Use of Navigable Airspace by Non-Aeronautical 
Structures. 


Sec. 307 (a) of the Act (PA 8) provides that 


“‘The Administrator is authorized and directed to 
develop plans for and formulate policy with respect 
to the use of the navigable airspace; and to assign by 
rule, regulation, or order the use of the navigable air- 
space under such terms, conditions, and limitations as 
he may deem necessary in order to insure the safety 
of aircraft and the efficient utilization of such airspace. 
He may modify or revoke such assignment when re- 
quired in the public interest.”’ 


and is the section primarily relied on by the Administrator 
as the authority for Subparts C and D of Part 626 of the 


Regulations (PA 32), dealing with the determination of 
the effect of proposed structures upon the use of navigable 
airspace. Senate Report No. 1811, dated July 9, 1958, says, 
after discussing the confusion, under the then existing 
statutory and regulatory set-up, as to what agency should 
control the use of the airspace: 


‘The [Act] proposes to clear away this ambiguity 
once and for all by vesting unquestionable authority 
for all aspects of airspace management in the Adminis- 
trator of the new Agency. The ‘heart’ of the... Act 
is contained in section 307(a) ...’? (PA 52). 


Tf the Determination can have an adverse effect on 
Pepco’s rights to erect its publi¢ service facilities on its 
fee-owned lands, the authority for its issuance must be 
found in Sec. 307(a). It is our contention that a reading 
of the Act as a whole, and a study of its legislative history, 
make it abundantly clear that no such authority is given to 
the Administrator by that section. 
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Basic to a consideration of the meaning of the Act on 
this point is the realization that if the Congress intended 
to vest in the Administrator, an agent of the Executive 
Department chosen primarily for his expertise in aero- 
nautical matters, the power to control the use and occu- 
pancy of any portion of the airspace by non-aeronautical, 
land-based structures, that purpose and intent would strike 
so deeply at our fundamental concepts of the rights of 
real property ownership that it should and could only be 
found to exist if expressed in clear, unambiguous and 
reasoned terms. It could, potentially, adversely affect 
every owner of land in the nation and subject all surface 
uses to the prior and privileged use by aircraft of the 
airspace superjacent to the surface. As the Supreme 
Court, citing U. S. v. Causby (1946), 328 U.S. 256, 90 L. ed. 
1206, 66 S. Ct. 1062, said, in Griggs Vv. Allegheny County 
(1962), 369 U.S. 84, 88, 7 L. ed. 2d 585, 588, 82 S. Ct. 531, 
533: 


“But as we said in the Causby case, the use of land 
presupposes the use of some of the airspace above it. 
328 US., at 264. Otherwise no home could be built, 
no tree planted, no fence constructed, no chimney 
erected. An invasion of the ‘superadjacent airspace’ 
will often ‘affect the use of the surface of the land 
itself.? 328 U.S., at 265.” 


We submit that it is inconceivable that Congress intended 
to vest such a drastic and far-reaching power in the Ad- 
ministrator. Rather its intent was to vest in the Administra- 
tor power and responsibility to control aeronautical uses of 
the navigable airspace. This, we believe, is made clear by 
the Act itself and by its legislative history: 


*Both the Administrator and his Deputy are required to be persons 
who “‘have had experience in a field directly related to aviation’’. Sees. 301(b) 
and 302(b) of the Act (PA 6 and 7). 
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(1) The language of the Act: 
The Act is entitled (PA 1) 


‘An Act to... provide for the regulation and pro- 
motion of civil aviation in such manner as to best 
foster its development and safety, and to provide for 
the safe and efficient use of the airspace by both civil 
and military aircraft’ 


and is thus one primarily concerned with the safe 
and efficient use of airspace by aircraft. Only negatively 
(in the sense that use of airspace by a land-based structure 
prevents its use by aircraft) does the title of the Act 
even impliedly indicate that it deals with the use of airspace 
by non-aeronautical structures. 


Sec. 103(c) (PA 5)—In exercising and performing his 
powers and duties the Administrator shall consider to be 
in the public interest ‘‘The control of the use of the navi- 
gable airspace . . . and the regulation of both civil and 


military operations in such airspace in the interest of the 
safety and efficiency of both”’. 


Sec. 301(b) (PA 6)—‘‘The Administrator shall have 
no pecuniary interest in or own any stock in or bonds of 
any aeronautical enterprise . . .” (emphasis supplied). 
If the Congress had intended him to control airspace use 
by non-aeronautical interests, assuredly it would have 
broadened this provision to cover financial interest in 
public utilities, broadcasting companies and industries 
generally, for example. See also Sec. 302(b) (PA 7) 
making the same requirement as to the Deputy Ad- 
ministrator. 


Sec. 303(a) (PA 7)—‘‘The Administrator is empowered 
to make . . . expenditures for . . . (5) membership in 
and cooperation with such organizations as are related 
to, or are part of, the civil aeronautics industry or the art 
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of aeronautics ... (7) making investigations and conduct- 
ing studies in matters pertaining to aeronautics...’ (em- 
phasis supplied). Surely, if Congress had intended him to 
control non-aeronautical uses of airspace, it would have 
empowered him to make expenditures to investigate and 
study those uses. 


Sec. 305 (PA 8)—‘‘The Administrator is . . . directed 
to encourage and foster the development of civil aeronautics 
and air commerce...” If Congress had envisioned 
the Administrator as a controller of both aeronautical and 
non-aeronautical uses of the airspace, it would not have 
“‘ directed’’ him ‘‘to encourage and foster .. . civil aero- 
nautics and air commerce’’ (emphasis supplied) without a 
balancing directive to consider and weigh the interests of 
non-aeronautical users. 


Sec. 307(a) (PA 8)—‘‘The Administrator is... di- 
rected to develop plans for and formulate policy with re- 
spect to the use of the navigable airspace”. If such de- 


velopment and formulation were intended to cover non-aero- 
nautical as well as aeronautical uses of the navigable air- 
space, it would be a very large order, indeed, and one which 
would tread directly on the toes of many State and Fed- 
eral agencies. 


Sec. 307(b) (PA 8)—This section, following directly 
after the apparently (to the casual eye) very broad author- 
ity to control all uses of the navigable airspace given in 
Sec, 307(a), is limited to authority over aeronautical 
matters—which, under normal rules of construction, would 
appear to limit the seemingly broad authority given in 
307 (a). 


Sec. 307(c) (PA 8)—This section, again, is narrowly 
confined to “‘air traffic rules and regulations’? to be pre- 
scribed for, among other things, ‘the protection of persons 
and property on the ground, and for the efficient utilization 
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of the navigable airspace’’. We submit that Congress must 
have intended it to mean ‘‘for the efficient aeronautical 
utilization of the navigable airspace’’, since the section is 
directed only to ‘‘air traffic rules and regulations’’. 


Sec. 308(b) (PA 10)—This section, ‘‘In order to assure 
conformity to plans and policies for allocations of airspace 
by the Administrator under section 307’’, forbids the estab- 
lishment of any military airport unless prior notice is given 
to the Administrator so that he may advise ‘‘as to the 
effects of such... establishment ... on the use of airspace 
by aircraft’? (emphasis supplied). This strongly indicates 
that Sec. 307 ‘‘allocations’’ of ‘‘the use of the navigable 
airspace’’ are intended to be ‘‘allocations’’ of the aero- 
nautical use of such airspace. 


Sec. 309 (PA 10)—Here, again, the Administrator is to 
be notified of the proposed establishment of non-Federally 
financed: airports ‘‘so that he may advise as to the effects of 
such construction on the use of airspace by aircraft’? (em- 


phasis supplied). Under this section, if the proprietors of 
Freeway Airport proposed to substantially alter a runway 
layout they would be required to give the Administrator 
advance notice so that he could advise as to the effects of 
such alteration ‘‘on the use of airspace by aircraft’’, but 
he would not be required to advise as to the effect on 
non-aeronautical uses of the airspace. 


Sec. 312(a) (PA 11)—This Section in large part re- 
states the first clause of Sec. 307(a), but with enlighten- 
ing variations. Here the Administrator is directed to make 
‘‘plans for and formulate policy with respect to the orderly 
development and use of the navigable airspace, and the 
orderly development and location of .. . aids and facilities 
for air navigation, as will best meet the needs of, and serve 
the interest of civil aeronautics and national defense . . .” 
Under this directive, his only concern is as to what ‘will 
best meet the needs of, and serve the interest of civil aero- 


25 


nautics and national defense’’, so that if his control of the 
use of the navigable airspace included the control of non- 
aeronautical uses he would, in effect, by this section be 
directed to pay no heed whatsoever to the ‘‘needs’’ and 
‘interest?’ of such non-aeronautical uses. Surely, Con- 
gress cannot have intended any such directive as that. 


(2) The legislative history of the Act: 


Under date of June 13, 1958, President Bisenhower ad- 
dressed a message to the Congress (see Appendix A to 
Senate Report No. 1811, July 9, 1958) recommending ‘‘the 
establishment of an aviation organization in which would 
be consolidated among other things all the essential man- 
agement functions necessary to support the common needs 
of our civil and military aviation’’ (PA 55). Such message 
indicated that ‘‘Recent midair collisions of aircraft’? (PA 
55) were the compelling events which gave rise to the 
message. It stated that “‘A fully adequate and lasting 
solution of the Nation’s air traffic management problems 
will require a unified approach to the control of aircraft in 
flight and the utilization of airspace”? (PA 55) and con- 
eluded with these two recommendations (PA 56): 


“<T recommend that the Federal Aviation Agency be 
given full and paramount authority over the use by 
aircraft of airspace.... 


“To assure maximum conformance with the plans, 
policies and allocations of the Administrator with re- 
spect to airspace, I recommend that the legislation 
prohibit the construction or substantial alteration of 
any airport ... until prior notice has been given to the 
‘Administrator and he is afforded a reasonable time to 
advise as to the effect of such construction on the use 
of airspace by aircraft’’ (emphasis supplied). 


Senate Report 1811 reviews the need for the legislation 
and says (PA 50) ‘‘the most urgent need in aviation today 
is for the prompt development and institution of a system 
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of air-traffic control which will insure the utmost degree of 
safety for all airspace users, civil and military alike”’ (em- 
phasis supplied). It then discusses further the need for 
‘Plenary airspace control’? (PA 52) and the provisions 
of Section 307(a) (which, as noted above, it calls the 
‘theart’? of the Act) and then says, as to ‘‘Airport site 
control’? (PA 54): 


‘‘Bffective airspace management and planning is not 
a matter involving airborne craft alone. As a natural 
corollary it also involves the location of new airports, 
missile sites, ete., whose landing patterns or other air- 
space requirements may conflict with the present usage 
of airspace’’. 


It is highly significant that neither here nor anywhere else 
in Senate Report 1811 is there any mention of airspace 
management and control as having any possible effect on 
non-aeronautical uses of the airspace, thus indicating clearly 
that the Committee, in reporting out the bill, did not con- 


ceive of it as having any impact on such non-aeronau- 
tical uses. 


Appendix B to Senate Report 1811 indicates (PA 57) 
that the bill as reported out by the Committee conforms to 
the Presidential recommendation that the FAA ‘‘be given 
full and paramount authority over the use by aircraft of 
airspace’’ and: suggests in no way that such authority has 
been broadened in the bill to include the use of airspace 
by land-based structures. 


House Report No. 2360, dated August 2, 1958, also is 
silent with respect to any thought that the Act is intended 
to give the Administrator controlling authority over non- 
aeronautical uses of the airspace. Under ‘‘Purpose of 
Legislation” the Report says (PA 59): 


“The principal purpose of this legislation is to es- 
tablish a new Federal agency with powers adequate to 
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enable it to provide for the safe and efficient use of the 
navigable airspace by both civil and military operations. 

“The Administrator ... (2) would be charged with 
the management of the national airspace, including re- 
sponsibility for establishing and enforcing air traffic 
rules and for the development and operation of air- 
navigation facilities .... 


“The [FAA] would be headed by a civilian Admin- 
istrator with plenary authority to— 

“<(q) Allocate airspace and control its use by both 
civil and military aircraft; 

““(b) Make and enforce air traffic rules for both civil 
and military aircraft; 

“*(¢) Develop and operate a common system of air 
navigation facilities for both civil and military aircraft ; 

“<(d) Make and enforce safety regulations govern- 


ing the design and operation of civil aircraft.’? (em- 
phasis supplied). 


When the bills which ultimately became the Federal Avia- 
tion Act of 1958 were originally introduced in the Congress 
they did not contain what is now Sec. 307(a). Instead, 
they were drafted to amend Sec. 302(a) of the Civil 
Aeronautics Act of 1938, which then read, in part 

‘The Administrator is authorized and directed to 


designate and establish such civil airways as may be 
required in the public interest ....’’ 


so that such section would read 


“The Administrator is authorized and directed to 
control the use of the airspace of the United States, 
including the designation of Federal airways as may 
be required in the public interest ... ah) 


Notwithstanding this proposed amendment, and other 
related proposed amendments which referred to ‘plans and 
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policies for, and allocations of, airspace by the Administra- 
tor’’, Senator Monroney, in opening the hearings on the 
Senate Bill (S. 3880) before the Subcommittee on Aviation 
of the Committee on Interstate and Foreign Commerce on 
June 4, 1958, described the bill as one ‘‘to provide for the 
safe and efficient use of airspace by both civil and military 
aireraft’’ and said that 
‘‘The principal provisions of the bill may be gener- 
ally summarized as follows: 
“*1, It creates a Federal Aviation Agency... 
‘<2. It gives the Administrator the authority to 
regulate the use of all airspace ... by both civil and 
military aircraft ....’’ 


Similarly, Congressman Harris, in opening the hearings 
on the companion House Bill (H.R. 12616) on June 24, 1958, 
before the Subcommittee on Transportation and Communi- 
cations of the Committee on Interstate and Foreign Com- 
merce, described the bill as being one ‘‘to regulate the use 
of all airspace . . . by all aircraft, civil and military”’. 


In sum, it is clear that nowhere in the legislative history 
of the Act is there the slightest indication that the Con- 
gress intended to give, or thought that it was giving, to the 
Administrator any authority or directive to control non- 
aeronautical uses of the navigable airspace. All concerned 
seemed in agreement that the only interests involved in the 
question of the control and allocation of the airspace were 
aeronautical interests. The Chairman of the Civil Aero- 
nautics Board, who opposed many of the provisions of the 
Act dealing with the participation of the military in its 
administration, said (PA 72): 

“The Defense Establishment is the largest and one 
of the most important users of the airspace. S. 3880 
[i.e. the Act] ignores the fact that there are other im- 
portant users such as the certificated air carriers, the 
supplemental carriers, general aviation, and the pri- 
vate flyer who are also vitally concerned with the allo- 
cation of airspace.’’ 
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but he did not suggest in any way that public utilities or 
broadcasting companies or large industrial companies might 
be ‘vitally concerned with the allocation of airspace’’. 


Accordingly, we submit, on the basis of the internal evi- 
dence in the Act as well as its legislative history, that Con- 
gress intended that Section 307(a) of the Act should be 
read substantially thus: 


“The Administrator is authorized and directed to 
develop plans for and formulate policy with respect to 
the aeronautical use of the navigable airspace; and 
assign by rule, regulation, or order the aeronautical 
use of the navigable airspace under such terms, condi- 
tions, and limitations as he may deem necessary in 
order to insure the safety of aircraft and the efficient 
aeronautical utilization of such airspace. He may 
modify or revoke such assignment when required in the 
public interest”’ (emphasized words supplied). 


2. Airspace Required for Landings and Takings-Off at Freeway 
Airport Is Not “Navigable Airspace” and Hence Its Use 
Is Not Subject to Assignment by the Administrator. 

Sec. 104 of the Act (PA 5) recognizes and declares 
to exist in behalf of each citizen a public right of freedom 
of transit through the navigable airspace of the United 
States, and Sec. 101(24) (PA 4) defines ‘‘navigable 
airspace’ to include ‘‘airspace needed to insure safety in 
take-off and landing of aircraft’’. But the Supreme Court, 
in Griggs v. Allegheny County, above, held that even 
though Congress had thus placed the navigable airspace, as 
defined, in the ‘‘public domain” nevertheless ‘‘the use of 
land presupposes the use of some of the airspace above it”’ 
and that, therefore, when the exercise of the ‘‘public right 
of freedom of transit through the navigable airspace’’ pre- 
vents the owner of the subjacent land from making use of 
the land for lawful purposes, there is a taking, in the con- 
stitutional sense, for which just compensation must be paid. 
The Court further, and most importantly, held that the 
party doing the taking is the airport which invites and per- 
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mits the landing and taking-off of aircraft. Thus, if air- 
craft landing and taking-off at Freeway Airport can, under 
the Act, preempt the use of the airspace superjacent to Pep- 
co’s land, and thus prevent Pepco from making its desired 
lawful use of such land, there would, under Griggs, be a 
constitutional taking of Pepeo’s property by the airport for 
which Pepco must be compensated by the airport. We 
submit that the Act should not and cannot be construed to 
authorize such a preemption. 


In Griggs the airport was owned and operated by a po- 
litical subdivision having the power of eminent domain 
and was dedicated to public use in conformity with the rules 
and regulations of the Civil Aeronautics Administration 
within the scope of the National Airport Plan provided 
for in the Federal Airport Act (Act of May 13, 1946, ¢. 251, 
60 Stat. 170, as amended, 49 USC §$§1101-1119). Further, 
the airport there involved was financed in part by Federal 
funds, with the allowable costs payable by the Federal 
government including ‘‘costs of acquiring land or interests 
therein or easements through or other interests in air 
space...” (49 USC §1112(a)(2)). Here, Freeway Air- 
port is privately owned and operated and has none of those 
characteristics. 


The Federal Aviation Act sharply recognizes the distine- 
tion between Federally financed airports and other air- 
ports. Sec. 308(a) (PA 10) forbids the expenditure of Fed- 
eral funds on any landing area or airport ‘‘except upon 
written recommendation and certification by the Adminis- 
trator that such landing area or facility is reasonably neces- 
sary for use in air commerce or in the interests of national 
defense’’ (emphasis supplied). As to airports not involv- 
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ing expenditure of Federal funds, the Act (Sec. 309, PA 10) 
merely states that they shall not be established or con- 
structed ‘‘unless reasonable prior notice thereof is given 
the Administrator .. . so that he may advise as to the 
effects of such construction on the use of airspace by air- 
craft’. Further, in the case of a privately owned and 
operated airport, not Federally financed in whole or in part, 
there is no requirement that ‘‘there shall be no exclusive 
right for the use’’ of such airport, as is true, under Sec. 
308(a) of the Act (PA 10), with respect to Federally 
financed airports. 


Accordingly, since exercise of the public right of 
transit through the lower reaches of the navigable airspace, 
superjacent to land owned by another, which are needed 
for landings and takings-off will frequently affect the sur- 
face owner’s use of his land and thus effect a taking in 
the constitutional sense for which, under Griggs, just com- 
pensation must be paid by the airport, and since a privately 
owned and operated airport, such as Freeway, does not 
have the power of eminent domain and may not have the 
financial resources required to pay the constitutionally re- 
quired just compensation (because it does not have access 
to Federal or other public funds), we submit that in the 
definition of ‘‘navigable airspace”? the phrase ‘‘airspace 
needed to insure safety in take-off and landing of aircraft”’ 
must be interpreted to mean ‘‘airspace needed to insure 
safety in take-off and landing of aircraft at publicly-owned 
or Federally financed landing areas having the power of 
eminent domain’’. 


Congress has evidenced deep interest in the establish- 
ment and successful operation of an adequate number of 
‘“‘public airports’”’ as defined in the Federal Airport Act 
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(Act of May 13, 1946, ¢. 251, 60 Stat. 170, as amended, 49 
USC §$1101-1119) and the International Aviation Facilities 
Act (Act of June 16, 1948, c. 473, 62 Stat. 450, as amended, 
49 USC §§1151-1160), but it has nowhere evidenced the 
same interest in the establishment and successful operation 
of privately owned and operated airports. To assume that 
it intended, by the Act’s definition of navigable airspace, to 
give to every private individual who wishes to establish a 
landing strip on his property the right to control his neigh- 
bor’s use of his property is to assume that Congress in- 
tended to vest the right of eminent domain in each such 
landing strip proprietor even though his facility has not 
been found to be ‘‘reasonably necessary for use in air com- 
merce or in the interests of national defense’’ (Sec. 308(a) 
of the Act, PA 10)—a proposition not only patently 
unbelievable but also patently unconstitutional, since the 
sovereign power of eminent domain, historically and con- 
stitutionally, can be delegated only to those whose oper- 
ations are vested with a public interest.* 


Further support, of a negative nature, for the conelu- 
sion that the right of transit through the airspace below 
the minimum altitudes of flight prescribed by regulation 
is intended to be given only in connection with landings and 


* See Madisonville Traction Co. v. St. Bernard Mining Co. (1905), 196 U.S. 
239, 251; 49 L, ed. 462, 467; 25 S. Ct. 251, 256, where the Court said: 

“<There ought not to be any dispute, at this day, in reference to the 
principles which must control in all cases of the condemnation of private 
property for public purposes. It is fundamental in American juris- 
prudence that private property cannot be taken by the government, 
national or state, except for purposes which are of a public character, 
although such taking be accompanied by compensation to the owner. .. .”’ 


See also Cline v. Kansas Gas and Electric Co. (1958), 260 F. 2d 271, 273, where 
the Tenth Circuit said: 


¢, |. It is a principle firmly imbedded in the field of fundamental law 
that the power to appropriate private property for public use is an 
attribute of sovereignty. But .. . the legislature may delegate such 
right to another, provided that the property is to be devoted to public 
use, that there is public necessity that it be taken for such use, and that 
provision is made for the payment of just compensation. ...’’ 
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takings-off at publicly owned or Federally financed air- 
ports having the power of eminent domain is found in the 
legislative history of the Act. Nowhere in such history is 
there any suggestion that Congress intended to give such 
right, or the right of eminent domain, to privately owned 
and operated airports. 


If it be argued that Griggs must be limited to its facts, 
ie. to a holding that when the airport involved is publicly 
owned then the taking is by the airport, and that it is not 
determinative of the party doing the taking when the air- 
port is privately owned and operated with no public serv- 
ice obligations, this must lead to the conclusion that in the 
case of a privately owned and operated airport the taking 
of property needed for landings and takings-off is done 
by the Federal government which must, therefore, pro- 
vide, from the public treasury, the just compensation to 
which the injured landowner is constitutionally entitled. 
But that would result in the expenditure of Federal funds 
to acquire a right for the benefit of a private person having 
no public service obligations or duties and whose airport 
the Administrator has not certified to be ‘‘reasonably neces- 
sary for use in air commerce or in the interests of national 
defense’’. Such expenditure would be violative of Sec. 
308(a) (PA 10), when read in conjunction with Sec. 303(c) 
(PA 7), and would, in addition, be an unconstitutional tak- 
ing of the injured landowner’s property since it would not 
be for a public purpose as required by the Fifth Amend- 
ment to the Constitution. 


In sum, then, it must be concluded that the ‘‘navigable 
airspace’? does not include ‘‘airspace needed to insure 
safety in take-off and landing of aircraft’? at airports 
which are not publicly owned or Federally financed and 
do not have the power of eminent domain, and that, there- 
fore, the Administrator does not have statutory authority 
under See. 307(a) of the Act to ‘‘assign’’ the use of air- 
space superjacent to lands in the vicinity of a private air- 
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port, not having the power of eminent domain, through 
which planes must fly in order to land and take-off at such 
airport, since such right of assignment is applicable only to 
navigable airspace. Accordingly, the Determination was 
clearly in excess of the Administrator’s statutory authority. 


3. Pepco’s Proposed Structures Will Not Affect “Air Com- 
merce” and Hence the Determination Is Beyond the 
Administrator’s Statutory Authority. 


Constitutionally, the Act and the orders issued there- 
under by the Administrator can regulate civil aeronautics 
only to the extent that such aeronautics involve or affect 
interstate or overseas or foreign commerce and, assuming 
that the Act gives the Administrator the power to regulate 
non-aeronautical uses of the navigable airspace (which we 
deny), can regulate non-aeronautical uses of the airspace 
only to the extent that such uses affect interstate or over- 
seas or foreign commerce. This is recognized in the 
Act when, in Sec. 1101 (PA 16), it directs the Administra- 
tor to require all persons to give notice of the construction 
or alteration, or proposed construction or alteration, of 
any structure ‘‘where notice will promote safety in air 
commerce”’ (emphasis supplied), with ‘‘air commerce”’ and 
‘interstate, overseas or foreign air commerce’’ (Secs. 
101(4) and (20), PA 1 and 2) being defined so as to ex- 
clude purely intrastate commerce. Further, there is ex- 
cluded from ‘‘air commerce”’ by such Sec. 101 (20) any inter- 
state, overseas or foreign flights which do not involve car- 
riage ‘‘for compensation or hire’ or carriage of mail or 
“operation or navigation . .. in the conduct or furtherance 
of a business or vocation’’. 


The Determination contains no finding that aircraft using 
Freeway Airport are engaged in air commerce or that the 
operations of the airport affect air commerce in any way, 
and in the absence of such a finding, based on substantial 
evidence (as to which there is none in the Record), it must 
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be assumed that the airport, being privately owned and 
operated, is solely concerned with air operations not sub- 
ject to the jurisdiction of the Administrator under the 
Act.* While such non-jurisdictional air operations might, 
it is true, affect ‘‘air commerce’’ to the extent they were 
carried on, it is clear that if they were not carried on they 
could have no effect on ‘‘air commerce’’. Thus, if Pepco’s 
proposed structures were to prevent or interfere with cer- 
tain of such non-jurisdictional air operations, as the Deter- 
mination states will be the case, Pepco’s structures would 
not thereby have any effect on ‘‘air commerce’’. 


Accordingly, the Determination, if it adversely affects 
any of Pepco’s rights to use its fee-owned real property 
for its proper public utility purposes, was in excess of the 
Administrator’s powers under the Act, which are lim- 
ited to the regulation of air commerce, as defined, and 
aeronautical and other activities affecting that air com- 
merce. 


lil. THE DETERMINATION, IF IT ADVERSELY AFFECTS PEPCO 
AND IS NOT IN EXCESS OF THE ADMINISTRATOR'S 
STATUTORY AUTHORITY, IS INVALID BECAUSE ISSUED 
IN VIOLATION OF THE FIFTH AMENDMENT TO THE 
CONSTITUTION. 


If the Determination operates to affect Pepco adversely 
by depriving it of some of the rights which it would other- 
wise have in connection with the use of its fee-owned real 
property for the construction, operation and maintenance 
thereon of its above-ground electric transmission facilities, 
such deprivation would, under the authority of Griggs 
v. Allegheny County, above, amount to a ‘‘taking’’ of 


* Yonkers v. U.S. (1944), 320 U.S. 685, 88 L, ed. 400, 64 S. Ct 327; 
Atchison, T. § SF. B. Co. v. U.S. (1935), 295 U.S. 193, 79 L. ed. 1382, 
55 8. Ct. 748; Panama Refining Co, v. Byan (1935), 293 U.S, 388, 79 L. ed. 
446, 55 8, Ct 241. 


36 


those rights. And, since Freeway Airport does not have 
the power of eminent domain, such taking would neces- 
sarily have to be by the Federal government. If the Act 
is construed to authorize the issuance by the Administra- 
tor of the Determination with that effect, then, we submit, 
the ‘‘taking’’ which results from the issuance of the De- 
termination is an unconstitutional one, violating the Fifth 
Amendment, because 


(1) The taking is for private use and not for public use; 
and 


(2) The statute forbids the expenditure of Federal 
funds to compensate Pepco for the property taken. 


It is axiomatic that in order for a taking of private 
property by the Federal government to be constitutional 
it must be a taking for public use, as distinguished from 
private use*. Here, the Freeway Airport is a privately 
owned and operated enterprise which has not been found 
to be vested with any public interest. And the purpose of 
the Determination (assuming, as we are for purposes of 
argument, that it adversely affects Pepco) is to assist 
Freeway Airport in its use of certain of its runways. Thus, 
the Determination serves no governmental or public pur- 
pose and benefits only private individuals, so that the tak- 
ing is for a private rather than a public use. 


Similarly, it is fundamental that under the Fifth Amend- 
ment (‘‘nor shall private property be taken for public use, 
without just compensation’’) the Federal government can 
take private property, even for public use, only when just 
compensation can be obtained from the government by the 
affected property owner. 


If a statute authorizes a taking for a public purpose, 
but is silent as to a procedure for providing compensation, 
there are statutory provisions of general application which 


* See cases cited, page 32, above. 
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make it possible for the injured party to obtain such com- 
pensation. See United States v. Causby (1946), 328 U.S. 
256, 90 L. ed. 1206, 66 S. Ct. 1062, and 28 USC §1491, 
providing that 


“The Court of Claims shall have jurisdiction to 
render judgment upon any claim against the United 
States founded either upon the Constitution, or any 
Act of Congress, or any regulation of an executive 
department, or upon any express or implied contract 
with the United States, or for liquidated or unliqui- 
dated damages in cases not sounding in tort.’’ 


But here the Act specifically forbids the expenditure of 
Federal funds in aid of an airport such as Freeway. Sec. 
308(a) (PA 10) reads 


“<No Federal funds, other that those expended under 
this Act, shall be expended, other than for military 
purposes . . . for the acquisition, establishment, con- 
struction, alteration, repair, maintenance, or opera- 
tion of any landing area . . . except upon written 
recommendation and certification by the Administra- 
tor that such landing area . . . is reasonably necessary 
for use in air commerce or in the interests of national 
defense ....”’ 


and Sec. 303(c) (PA 7) says that 


“The Administrator, on behalf of the United States, 
is authorized, where appropriate . . . (2) within the 
limits of available appropriations made by the Con- 
gress therefor, to acquire by purchase, condemnation, 
lease, or otherwise, real property or interests therein, 
including, in the case of air navigation facilities (in- 
cluding airports) owned by the United States and 
operated under the direction of the Administrator, 
easements through or other interests in airspace im- 
mediately adjacent thereto and needed in connection 
therewith . . .”? (emphasis supplied). 


Freeway Airport has received no such certification and is 
neither owned by the United States nor operated under 
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the direction of the Administrator. No other section of 
the Act authorizes the expenditure of Federal funds for 
the acquisition of property right such as are here involved. 


The above considerations are of particular persuasive- 
ness in reaching the conclusion that Congress, in enacting 
the Act, did not intend the ‘‘navigable airspace”? to in- 
clude that necessary for landings and takings-off at pri- 
vately owned and operated airports. In addition, however, 
such considerations inevitably lead, we submit, to the con- 
clusion that if the Determination adversely affects Pepco 
and is authorized by the Act, then its issuance was in viola- 
tion of the Fifth Amendment. 


Iv. THE DETERMINATION, IF IT ADVERSELY AFFECTS PEPCO 
AND IS NOT IN EXCESS OF THE ADMINISTRATOR'S STATU- 
TORY AND CONSTITUTIONAL AUTHORITY. IS INVALID 
BECAUSE PEPCO WAS NOT PERMITTED TO PRESENT EVI- 
DENCE, AND THE ADMINISTRATOR MADE NO FINDING, 
WITH RESPECT TO THE EFFICIENT UTILIZATION OF THE 
CONCERNED AIRSPACE. 


If the Determination adversely affects Pepco, and if it 
is not in excess of the Administrator’s statutory and con- 
stitutional authority (both of which conditions we deny), 
the proceedings leading to its issuance must meet the re- 
quirements of the Act. 


Since Sec. 307(a) of the Act (PA 8) is the only section 
which even purports to authorize the Administrator to 
“assion .. . the use of the navigable airspace’’, we must 
look to that section to ascertain the statutory requirements 
with respect to the issuance of the Determination. It 
directs the Administrator to make the assignment ‘‘under 
such terms, conditions, and limitations as he may deem 
necessary in order to insure the safety of aircraft and the 
efficient utilization of such airspace’’ (emphasis supplied). 
Further, the section says that the Administrator “‘may 
modify or revoke such assignment when required in the 
public interest’’ (emphasis supplied). 
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Thus, the Administrator is required, in choosing between 
competing aeronautical and non-aeronautical uses of the 
navigable airspace, to decide, in the light of the public 
interest, which of such uses is preferable from the stand- 
points of (i) insuring the safety of aircraft and (ii) making 
the most efficient use of such airspace. 


Here the Administrator was faced with two incompatible 
uses. One was the use of the airspace superjacent to 
Pepceo’s land for light aircraft landing and taking-off at 
a privately owned and operated airport which had not been 
found to be affected with any public interest. The other 
was the use of such airspace for land-based public utility 
structures ‘essential to the performance ... of . . . public 
utility obligations, and essential to the furnishing of ade- 
quate electric service to the Washington Metropolitan 
Area”? (JA 22). The Administrator’s statutory task 
was to choose between those uses, having in mind the 
public interest, for the purpose of best achieving the safety 
of aircraft and the efficient use of the airspace. 


The statutory language, we submit, requires the Admin- 
istrator, in making his choice and ultimately ‘‘assigning”’ 
the use of the airspace, to weigh all the interests involved 
and not merely the aeronautical interests. He is required 
to receive evidence, and to make findings rooted in such 
evidence, with respect to both the aeronautical and non- 
aeronautical factors present. 


That this is so was recognized by the Administrator in 
the Notice of Proposed Rule Making which preceded the 
adoption of Part 626 of the Regulations. There the Admin- 
istrator said, with reference to the proposed rule: 


«| In the development of the proposed criteria 
[for determining the existence of hazards], the Agency 
has given consideration to the requirements for safety 
in air commerce and at the same time recognition to 
the requirements of the users of airspace for surface 
construction. 
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«¢. . . the regulation also provides procedures for 
giving individual consideration to a specific structure 
to permit the Agency to determine whether waiver of 
the criteria as applied to that structure would be con- 
sistent with safety of air commerce. These procedures 
will provide a forum and a means for the Agency to 
give full consideration to the public interest in safe 
air commerce and the interests of the construction 
sponsor”? (PA 19). 


Thus in proposing his Regulations the Administrator 
seemed to recognize that the non-aeronautical interests 
were to be considered as well as the aeronautical. But in 
the Regulations themselves no such recognition is given. 
In fact, Sec. 626.33 of the Regulations as in effect prior to 
December 12, 1962 (PA 34) says that the Administrator 
will evaluate each construction proposal only ‘‘as to its 
effect upon the safe and efficient utilization of airspace by 
aircraft’? (emphasis supplied) and Sec. 77.37 of the Regu- 
lations as made effective December 12, 1962 (PA 41) says 


substantially the same thing. 


Farther, from the Record (JA 427) it is clear that in 
applying the Regulations in this case no consideration 
whatsoever was given to the non-aeronautical public in- 
terest in the performance by Pepco of its public service 
obligations. The opening paragraph of the Determination 
(JA 17) states, it is true, that the FAA ‘‘has conducted 
a study to determine [the effect of Pepco’s proposal] 
upon the safe and efficient utilization of airspace’’, but 
nowhere in the Determination is any finding made as to 
such ‘efficient utilization’’. In fact the only finding made 
is that ‘‘the proposed structure would have a substantial 
adverse effect upon aeronautical operations at the Freeway 
Airport’. Obviously, such a finding was supported by the 
evidence which was considered (although such evidence 
would equally well support a finding that the operation 
of the airport would have a substantial adverse effect on 
Pepco’s proposed use of its land), but neither that evidence 
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nor the finding tell us anything as to why, in insuring the 
efficient utilization of the navigable airspace, Freeway 
' Airport’s private operations should be preferred over 
Pepco’s public service activities. 


In its petition to the Administrator for a public hear- 
ing (JA 22) Pepco alleged that 


“The location, construction, maintenance and oper- 
ation of [Pepeo’s] steel tower transmission lines .. . 
in the vicinity of said Freeway Airport, is [sic] essen- 
tial to the performance by [Pepeo] of its public utility 
obligations, and essential to the furnishing of ade- 
quate electric service to the Washington Metropolitan 
Area, including the many governmental buildings, in- 
stallations and facilities located therein’? (emphasis 
supplied) 


and the Administrator, by denying the petition because 
“The grounds given . . . do not constitute adequate founda- 
tion for the granting of a hearing’? (JA 26), must be 
deemed to have admitted, for the purposes of this review 
proceeding, the correctness of such allegations of public 
service essentiality. 


Tf the Administrator had authority to make a determina- 
tion which would, or could, operate to outlaw Pepco’s 
facilities, then assuredly he was required to receive evi- 
dence, and make findings, with respect to the conflicting 
aeronautical interest in the airport’s operations and the 
non-aeronautical interest in the existence and operation of 
those Pepco facilities before he could lawfully decide as 
to the ‘‘efficient utilization” of the airspace for the use of 
which Pepco and the airport are in competition. 


Apparently, the Administrator interprets the language 
of Sec. 307(a) of the Act, directing him to 


se... assign . 
under such terms, 
deem necessary in 
and the efficient ut 
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as meaning that whatever action he takes shall be such as 
to permit aircraft to operate safely. Thus, when in this 
case he was faced with two competely incompatible uses 
of a particular portion of the airspace (i.e. the airspace 
to be occupied by Pepco’s facilities), either of which uses 
would prevent the other, he concluded that he had no statu- 
tory obligation to consider the public interest involved in 
the Pepco use. This, we submit, was a completely erroneous 
reading of the statute and one which, in effect, made nuga- 
tory the Congressional requirement that the Administrator 
assign the use of the airspace in order to achieve its most 
efficient utilization. 


Actually, the statutory tests of ‘‘safety of aircraft’? and 
‘efficient utilization of ... airspace’’ are not incompatible 
in this case, as the Administrator seems to think. The Ad- 
ministrator by his Determination outlawing Pepco’s facili- 
ties (assuming, as we are solely for the purposes of argu- 
ment, that to have been the effect of the Determination) cer- 
tainly achieved the statutory end of insuring the safety of 
aircraft, but he failed wholly to consider or attempt to 
achieve the statutory purpose of efficient airspace utiliza- 
tion. If, on the other hand, the Administrator had received 
evidence, and made appropriate findings, with respect to 
such efficient utilization and had as a result determined that 
the competing aircraft operations should be outlawed, that 
would have achieved both of the statutory ends—aircraft 
safety would have been achieved by forbidding them to 
fly through the concerned airspace and efficient utilization 
would have been achieved by permitting Pepco to use its 
land, and the superjacent airspace, for its essential public 
service facilities. 


Tf the issuing of a determination that a proposed Pepco 
transmission line tower will constitute a hazard to air navi- 
gation required nothing more than a finding of the physical 
fact that a 125 foot tall tower occupying airspace through 
which an airplane must fly will be a hazard to the flight 
of such airplane, there would be no need for the elaborate 
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investigatory and hearing procedures provided for in Part 
626 of the Administrator’s Regulations, nor would such 
determination necessarily operate ‘‘to insure... the ef- 
ficient utilization of such airspace,”’ although it would, of 
course, operate ‘‘to insure the safety of aircraft’’. 


It is our position, as stated above, that the Administrator 
lacked statutory and constitutional authority to issue the 
Determination. If, however, it be held that the Adminis- 
trator did have the necessary authority, then we submit that 
the Administrator erred in issuing the Determination by 
reason of the fact that he refused to receive evidence, and 
made no findings, as to which of the competing claims for 
the utilization of airspace represented the more “‘ efficient 
utilization’’. 

CONCLUSION 


If the Determination is not intended to affect Pepco 
adversely, that should be made clear, either by revision of 
its language on remand or by judicial pronouncement, 
since it otherwise might, in the future, have such an adverse 
effect despite the lack of intent. 


Tf, on the other hand, the Determination is intended to 
have an adverse effect on Pepco, then it should be set aside, 
and the proceedings leading to its issuance dismissed, as in 
excess of the Administrator’s authority under the Act and 
the Constitution; or, if such authority be found to exist, it 
should be remanded to the Administrator for further pro- 
ceedings to determine the efficient utilization of the con- 
cerned airspace in the light of the over-all public interest. 


Respectfully submitted, 


Cornetrus Means 
Tomas E. O’Dza 
Grorce W. WakLickK 
929 EB Street, N. W., 
Washington 4, D. C. 
Washington, D. C. Attorneys for the Petitioner. 


June 17, 1963. 
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Public Law 85-726 
85th Congress, S. 3880 


August 23, 1958 
72 Stat. 731, 49 USC §§ 1301-1542 


AN ACT 
To continue the Civil Aeronautics Board as an agency of 
the United States, to create a Federal Aviation Agency, to 
provide for the regulation and promotion of civil aviation 
in such manner as to best foster its development and safety, 
and to provide for the safe and efficient use of the airspace 
by both civil and military aircraft, and for other purposes. 


* ° * * * ° . * * * 
TITLE I—GENERAL PROVISIONS 


DEFINITIONS 


Src. 101. As used in this Act, unless the context other- 
wise requires— 

(1) ‘‘Administrator”’? means the Administrator of the 
Federal Aviation Agency. 

(2) ‘Aeronautics’? means the science and art of flight. 


* * * * * * * * * * 


(4) ‘Air commerce’’ means interstate, overseas, or for- 
eign air commerce or the transportation of mail by air- 
eraft or any operation or navigation of aircraft within the 
limits of any Federal airway or any operation or naviga- 
tion of aircraft which directly affects, or which may en- 
danger safety in, interstate, overseas, or foreign air com- 
merce.t 


(5) ‘Aircraft’? means any contrivance now known or 
hereafter invented, used, or designed for navigation of or 
flight in the air. 


* * * “ * * * * * « 


As amended by PL 87-197, § 3, Sept. 5, 1961, 75 Stat. 467. 


P.A. 2 


(9) ‘Airport’? means a landing area used regularly by 
aircraft for receiving or discharging passengers or cargo. 


(10) ‘‘Air transportation’? means interstate, overseas, 
or foreign air transportation or the transportation of mail 
by aircraft. 


* * * * e * e * * e 


(13) ‘Citizen of the United States’? means (a) an indi- 
vidual who is a citizen of the United States or of one of 
its possessions, or (b) a partnership of which each member 
is such an individual, or (c) a corporation or association 
created or organized under the laws of the United States 
or of any State, Territory, or possession of the United 
States, of which the president and two-thirds or more of 
the board of directors and other managing officers thereof 
are such individuals and in which at least 75 per centum 
of the voting interest is owned or controlled by persons 
who are citizens of the United States or of one of its 
possessions. 

(14) ‘Civil aircraft’? means any aircraft other than a 
public aircraft. 


(15) ‘Civil aircraft of the United States”? means any 
aircraft registered as provided in this Act. 


(20) ‘‘Interstate air commerce’’, ‘‘overseas air com- 
merce’’, and ‘‘foreign air commerce’’, respectively, mean 
the carriage by aircraft of persons or property for com- 
pensation or hire, or the carriage of mail by aircraft, or the 
operation or navigation of aircraft in the conduct or fur- 
therance of a business or vocation, in commerce between, 
respectively— 


(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the airspace over any place outside thereof; 
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or between places in the same Territory or possession 
of the United States, or the District of Columbia; 


(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory or 
possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 


(c) a place in the United States and any place out- 
side thereof; 


whether such commerce moves wholly by aircraft or partly 
by aircraft and partly by other forms of transportation. 


(21) ‘Interstate air transportation’’, ‘‘overseas air 
transportation’’, and ‘‘foreign air transportation’’, respec- 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the car- 
riage of mail by aircraft, in commerce between, respec- 
tively— 


(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the airspace over any place outside thereof; 
or between places in the same Territory or possession 
of the United States, or the District of Columbia ; 


(b) a place in any State of the United States, or the 
District of Columbia, and any place in a Territory 
or possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 


(c) a place in the United States and any place out- 
side thereof; 


whether such commerce moves wholly by aircraft or partly 
by aircraft and partly by other forms of transportation. 
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(22) ‘‘Landing area’’ means any locality, either of land 
or water, including airports and intermediate landing fields, 
which is used, or intended to be used, for the landing and 
take-off of aircraft, whether or not facilities are provided 
for the shelter, servicing, or repair of aircraft, or for re- 
ceiving or discharging passengers or cargo. 


(23) ‘‘Mail’?? means United States mail and foreign- 
transit mail. 


(24) ‘‘Navigable airspace’? means airspace above the 
minimum altitudes of flight prescribed by regulations is- 
sued under this Act, and shall include airspace needed to 
insure safety in take-off and landing of aircraft. 


(25) ‘‘Navigation of aircraft’ or ‘‘navigate aircraft’ 
includes the piloting of aircraft. 


(26) ‘‘Operation of aircraft’? or ‘‘operate aircraft’ 
means the use of aircraft, for the purpose of air naviga- 
tion and includes the navigation of aircraft. Any person 
who causes or authorizes the operation of aircraft, whether 


with or without the right of legal control (in the capacity 
of owner, lessee, or otherwise) of the aircraft, shall be 
deemed to be engaged in the operation of aircraft within 
the meaning of this Act. 


(27) ‘‘Person’? means any individual, firm, copartner- 
ship, corporation, company, association, joint-stock associa- 
tion, or body politic; and includes any trustee, receiver, 
assignee, or other similar representative thereof. 


* * * ” * * ° sd * * 


(29) ‘*Possessions of the United States’? means (a) the 
Canal Zone, but nothing herein shall impair or affect the 
jurisdiction which has heretofore been, or may hereafter 
be, granted to the President in respect of air navigation in 
the Canal Zone; and (b) all other possessions of the United 
States. Where not otherwise distinctly expressed or mani- 
festly incompatible with the intent thereof, references in 
this Act to possessions of the United States shall be treated 
as also referring to the Commonwealth of Puerto Rico. 
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(30) ‘Public aircraft’? means an aircraft used exclu- 
sively in the service of any government or of any political 
subdivision thereof, including the government of any State, 
Territory, or possession of the United States, or the Dis- 
trict of Columbia, but not including any government-owned 
aircraft engaged in carrying persons or property for com- 
mercial purposes, 

* * * * ° * * * * ry 


DecuaratTion oF Poricy: THe ADMINISTRATOR 


Src. 103. In the exercise and performance of his powers 
and duties under this Act the Administrator shall consider 
the following, among other things, as being in the public 
interest: 


(a) The regulation of air commerce in such manner as 
to best promote its development and safety and fulfill the 
requirements of national defense ; 


(b) The promotion, encouragement, and development of 
civil aeronautics ; 


(c) The control of the use of the navigable airspace of 
the United States and the regulation of both civil and 
military operations in such airspace in the interest of the 
safety and efficiency of both; 

(d) The consolidation of research and development with 
respect to air navigation facilities, as well as the installa- 
tion and operation thereof; 


(e) The development and operation of a common system 
of air traffic control and navigation for both military and 
civil aircraft. 


Pusuic Ricut or Transit 


Sec. 104. There is hereby recognized and declared to 
exist in behalf of any citizen of the United States a public 
right of freedom of transit through the navigable airspace 
of the United States. 
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TITLE III—ORGANIZATION OF AGENCY AND 
POWERS AND DUTIES OF ADMINISTRATOR 


CREATION oF AGENCY 
GENERAL 


Sec. 301. (a) There is hereby established the Federal 
Aviation Agency, referred to in this Act as the ‘‘Agency’’. 
The Agency shall be headed by an Administrator who shall 
be appointed by the President, by and with the advice and 
consent of the Senate, and who shall receive compensation 
at the rate of $22,500 per annum. The Administrator shall 
be responsible for the exercise of all powers and the dis- 
charge of all duties of the Agency, and shall have author- 
ity and control over all personnel and activities thereof. 


QUALIFICATIONS OF ADMINISTRATOR 


(b) * * * At the time of his nomination [the Administra- 
tor] shall be a civilian and shall have had experience in a 
field directly related to aviation. The Administrator shall 
have no pecuniary interest in or own any stock in or bonds 
of any aeronautical enterprise nor shall he engage in any 
other business, vocation, or employment. 


OrcanizaTion or AGENCY 


DEPUTY ADMINISTRATOR 


Sec. 302. (a) There shall be a Deputy Administrator of 
the Agency who shall be appointed by the President by and 
with the advice and consent of the Senate. The Deputy 
Administrator * * * shall perform such duties and exercise 
such powers as the Administrator shall prescribe. The 
Deputy Administrator shall act for, and exercise the powers 
of, the Administrator during his absence or disability. 
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QUALIFICATIONS AND STATUS OF DEPUTY ADMINISTRATOR 


(b) * * * At the time of his nomination [the Deputy 
Administrator] shall have had experience in a field directly 
related to aviation. He shall have no pecuniary interest in 
nor own any stocks in or bonds of any aeronautical enter- 
prise, nor shall be engaged in any other business, vocation, 
or employment. * * * 


* * * * * * * * * * 


ADMINISTRATION OF THE AGENCY 


AUTHORIZATION OF EXPENDITURES AND TRAVEL 


Src. 303. (a) The Administrator is empowered to make 
such expenditures at the seat of Government and elsewhere 
as may be necessary for the exercise and performance of 
the powers and duties vested in and imposed upon him by 
law, and as from time to time may be appropriated for 
by Congress, including expenditures for * ** (5) member- 


ship in and cooperation with such organizations as are 
related to, or are part of, the civil aeronautics industry or 
the art of aeronautics * * *; (7) making investigations and 
conducting studies in matters pertaining to aeronautics 
** * 


* * * * * * ° * * * 


(ce) The Administrator, on behalf of the United States, 
is authorized, where appropriate: * “* * (2) within the 
limits of available appropriations made by the Congress 
therefor, to acquire by purchase, condemnation, lease, or 
otherwise, real property or interests therein, including, in 
the case of air navigation facilities (including airports) 
owned by the United States and operated under the direc- 
tion of the Administrator, easements through or other in- 
terests in airspace immediately adjacent thereto and needed 
in connection therewith * * * Any such acquisition by con- 
demnation may be made in accordance with the provisions 
of the Act of August 1, 1888 (40 U. S. C. 257; 25 Stat. 357), 
the Act of February 26, 1931 (40 U. S. C. 258a-258e ; 46 Stat. 


P.A.8 


1421), or any other applicable Act: Provided, That in the 
case of condemnations of easements through or other in- 
terests in airspace, in fixing condemnation awards, con- 
sideration may be given to the reasonable probable future 
use of the underlying land. 


. * ” * * * * 


Fosrerinc or Arr CoMMERCE 


Sec. 305. The Administrator is empowered and directed 
to encourage and foster the development of civil aero- 
nautics and air commerce in the United States and abroad. 


Narionat DreFEense AND Crvit NEEDS 


Sxc. 306. In exercising the authority granted in, and dis- 
charging the duties imposed by, this Act, the Administrator 
shall give full consideration to the requirements of national 
defense, and of commercial and general aviation, and to the 
public right of freedom of transit through the navigable 


airspace. 


ArRsPACE CONTROL AND FAcILITIES 
USE OF AIRSPACE 


Sec. 307. (a) The Administrator is authorized and di- 
rected to develop plans for and formulate policy with 
respect to the use of the navigable airspace; and assign 
by rule, regulation, or order the use of the navigable air- 
space under such terms, conditions, and limitations as he 
may deem necessary in order to insure the safety of air- 
craft and the efficient utilization of such airspace. He may 
modify or revoke such assignment when required in the 
public interest. 


AIR NAVIGATION FACILITIES 


(b) The Administrator is authorized, within the limits 
of available appropriations made by the Congress, (1) to 
acquire, establish, and improve air-navigation facilities 
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wherever necessary; (2) to operate and maintain such air- 
navigation facilities; (3) to arrange for publication of 
aeronautical maps and charts necessary for the safe and 
efficient movement of aircraft in air navigation utilizing 
the facilities and assistance of existing agencies of the 
Government so far as practicable; and (4) to provide neces- 
sary facilities and personnel for the regulation and protec- 
tion of air traffic. 


AIR TRAFFIC RULES 


(c) The Administrator is further authorized and directed 
to prescribe air traffic rules and regulations governing the 
flight of aircraft, for the navigation, protection, and identi- 
fication of aircraft, for the protection of persons and prop- 
erty on the ground, and for the efficient utilization of the 
navigable airspace, including rules as to safe altitudes of 
flight and rules for the prevention of collision between air- 
craft, between aircraft and land or water vehicles, and be- 
tween aircraft and airborne objects. 


APPLICABILITY OF ADMINISTRATIVE PROCEDURE ACT 


(d) In the exercise of the rulemaking authority under 
subsections (a) and (c) of this section, the Administrator 
shall be subject to the provisions of the Administrative 
Procedure Act, notwithstanding any exception relating to 
military or naval functions in section 4 thereof. 


EXEMPTIONS 


(e) The Administrator from time to time may grant 
exemptions from the requirements of any rule or regulation 
prescribed under this title if he finds that such action would 
be in the public interest. 


* * * * * * * * - * 
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EXpenpDITuRE or FeperaL Funps ror Certain AIRPORTS, ETC. 
AIRPORTS FOR OTHER THAN MILITARY PURPOSES 


Sec. 308. (a) No Federal funds, other than those ex- 
pended under this Act, shall be expended, other than for 
military purposes (whether or not in cooperation with 
State or other local governmental agencies), for the acqui- 
sion, establishment, construction, alteration, repair, main- 
tenance, or operation of any landing area, or for the acqui- 
sition, establishment, construction, maintenance, or oper- 
ation of air navigation facilities thereon, except upon writ- 
ten recommendation and certification by the Administrator 
that such landing area or facility is reasonably necessary 
for use in air commerce or in the interests of national de- 
fense. Any interested person may apply to the Administra- 
tor, under regulations prescribed by him, for such recom- 
mendation and certification with respect to any landing area 
or air navigation facility proposed to be established, con- 
structed, altered, repaired, maintained, or operated by, or 
in the interests of, such person. There shall be no exclu- 
sive right for the use of any landing area or air navigation 
facility upon which Federal funds have been expended. 


LOCATION OF AIRPORTS, LANDING AREAS, AND MISSILE 
AND ROCKET SITES 


(b) In order to assure conformity to plans and policies 
for allocations of airspace by the Administrator under 
section 307 of this Act, no military airport or landing area, 
or missile or rocket site shall be acquired, established, or 
constructed, or any runway layout substantially altered, 
unless reasonable prior notice thereof is given the Ad- 
ministrator so that he may advise * * * as to the effects of 
such acquisition, establishment, construction, or alteration 
on the use of airspace by aircraft. * * * 


OrHer AIRPORTS 


Src. 309. In order to assure conformity to plans and 
policies for, and allocations of, airspace by the Adminis- 
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trator under section 307 of this Act, no airport or landing 
area not involving expenditure of Federal funds shall be 
established, or constructed, or any runway layout sub- 
stantially altered unless reasonable prior notice thereof is 
given the Administrator, pursuant to regulations pre- 
scribed by him, so that he may advise as to the effects of 
such construction on the use of airspace by aircraft. 


DrveLopMentT PLANNING 
GENERAL 


Src. 312. (a) The Administrator is directed to make long 
range plans for and formulate policy with respect to the 
orderly development and use of the navigable airspace, 
and the orderly development and location of landing areas, 
Federal airways, radar installations and all other aids and 
facilities for air navigation, as will best meet the needs of, 
and serve the interest of civil aeronautics and national 


defense, except for those needs of military agencies which 
are peculiar to air warfare and primarily of military con- 


* * * e ° e * ° 


Orner Powers anp Duties or ADMINISTRATOR 
GENERAL 


Sec. 313. (a) The Administrator is empowered to per- 
form such acts, to conduct such investigations, to issue and 
amend such orders, and to make and amend such general 
or special rules, regulations, and procedures, pursuant to 
and consistent with the provisions of this Act, as he shall 
deem necessary to carry out the provisions of, and to exer- 
cise and perform his powers and duties under, this Act. 


PUBLICATIONS 


(b) Except as may be otherwise provided in this Act, the 
Administrator shall make a report in writing on all pro- 
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ceedings and investigations under this Act in which formal 
hearings have been held, and shall state in such report 
his conclusions together with his decisions, order, or re- 
quirement in the premises. All such reports shall be 
entered of record and a copy thereof shall be furnished to 
all parties to the proceeding or investigation. The Ad- 
ministrator shall provide for the publication of such re- 
ports, and all other reports, orders, decisions, rules, and 
regulations issued by him under this Act in such form and 
manner as may be best adapted for public information and 
use. Publications purporting to be published by the Ad- 
ministrator shall be competent evidence of the orders, de- 
cisions, rules, regulations, and reports of the Adminis- 
trator therein contained in all courts of the United States, 
and of the several States, Territories, and possessions 
thereof, and the District of Columbia, without further 
proof or authentication thereof. 


TITLE IX—PENALTIES 
Crvm PENALTIES 
SAFETY AND POSTAL OFFENSES 


Sec. 901. (a) (1) Any person who violates (A) any pro- 
vision of title III, IV, V, VI, VII, or XII of this Act, or any 
rule, regulation, or order issued thereunder, * * * shall be 
subject to a civil penalty of not to exceed $1,000 for each 
such violation.t * * * 


* * * * * e * * * 


Criinat PENALTIES 
GENERAL 


Sec. 902. (a) Any person who knowingly and willfully 
violates any provision of this Act (except titles III, V, VI, 
VII, and XII), or any order, rule, or regulation issued by 
the Administrator * * * under any such provision or any 
term, condition, or limitation of any certificate or permit 


+ As amended by PL 87-528, § 12, July 10, 1962, 76 Stat. 149. 
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issued under title IV, for which no penalty is otherwise 
provided * * * shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for the first offense 
to a fine of not more than $500, and for any subsequent 
offense to a fine of not more than $2,000. Tf such violation 
is a continuing one, each day of such violation shall con- 
stitute a separate offense.t 


TITLE X—PROCEDURE 
Conpuct oF PROCEEDINGS 
Sec. 1001. The Board and the Administrator, subject to 
the provisions of this Act and the Administrative Proce- 
dure Act, may conduct their proceedings in such manner 
as Will be conducive to the proper dispatch of business and 
to the ends of justice. * * * 


* * * * * * a * . * 


Orpers, Notices, AND SERVICE 
EFFECTIVE DATE OF ORDERS; EMERGENCY ORDERS 


Sec. 1005. (a) Except as otherwise provided in this Act, 
all orders, rules, and regulations of the Board or the Ad- 
ministrator shall take effect within such reasonable time as 
the Board or Administrator may prescribe, and shall con- 
tinue in force until their further order, rule, or regula- 
tion, or for a specified period of time, as shall be pre- 


seribed in the order, rule, or regulation: 


* * * * * * . * * * 


COMPLIANCE WITH ORDER REQUIRED 


(e) It shall be the duty of every person subject to this 
Act, and its agents and employees, to observe and comply 
with any order, rule, regulation, or certificate issued by the 
Administrator or the Board under this Act affecting such 
person so long as the same shall remain in effect. 


As amended by PL 87-528, § 13, July 10, 1962, 76 Stat. 150. 
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FORM AND SERVICE OF ORDERS 


(f) Every order of the Administrator or the Board shall 
set forth the findings of fact upon which it is based, and 
shall be served upon the parties to the proceeding and the 
persons affected by such order. 


Jvvictan Review or ORDERS 
ORDERS OF BOARD AND ADMINISTRATOR SUBJECT TO REVIEW 


Sec. 1006. (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any 
order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of 
this Act, shall be subject to review by the courts of appeals 
of the United States or the United States Court of Appeals 
for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person dis- 
closing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed only 
by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


VENUE 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


NOTICE TO BOARD OR ADMINISTRATOR ; FILING OF TRANSCRIPT 


(c) A copy of the petition shall, upon filing, be forthwith 
transmitted to the Board or Administrator by the clerk of 
the court, and the Board or Administrator shall thereupon 
file in the court the record, if any, upon which the order 
complained of was entered, as provided in section 2112 of 
title 28, United States Code.t 


+ As amended by PL 86-546, § 1, June 29, 1960, 74 Stat. 255. 
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POWER OF COURT 


(d) Upon transmittal of the petition to the Board or 
' Administrator, the court shall have exclusive jurisdiction 
to affirm, modify, or set aside the order complained of, in 
whole or in part, and if need be, to order further proceed- 
ings by the Board or Administrator. Upon good cause 
shown and after reasonable notice to the * ° * Administra- 
tor, interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be 
appropriate.t 


FINDINGS OF FACT CONCLUSIVE 


(e) The findings of facts by the Board or Administrator, 
if supported by substantial evidence, shall be conclusive. 
No objection to an order of the Board or Administrator 
shall be considered by the court unless such objection shall 
have been urged before the Board or Administrator or, if 
it was not so urged, unless there were reasonable grounds 
for failure to do so. 


CERTIFICATION OR CERTIORARI 


(f) The judgment and decree of the court affirming, 
modifying, or setting aside any such order of the Board 
or Administrator shall be subject only to review by the 
Supreme Court of the United States upon certification or 
certiorari as provided in section 1254 of title 28, United 
States Code. 


Jupicran ENFoRCEMENT 
JURISDICTION OF COURT 


Src. 1007. (a) If any person violates any provision of 
this Act, or any rule, regulation, requirement, or order 
thereunder, or any term, condition, or limitation of any 
certificate or permit issued under this Act, the Board or 


— 


As amended by PL 87-225, § 2, Sept. 13, 1961, 75 Stat. 497. 
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Administrator, as the case may be, their duly authorized 
agents, or, in the case of a violation of section 401 (a) of 
this Act, any party in interest, may apply to the district 
court of the United States, for any district wherein such 
person carries on his business or wherein the violation 
oceurred, for the enforcement of such provision of this Act, 
or of such rule, regulation, requirement, order, term, condi- 
tion, or limitation; and such court shall have jurisdiction 
to enforce obedience thereto by a writ of injunction or 
other process, mandatory or otherwise, restraining such 
person, his officers, agents, employees, and representatives, 
from further violation of such provision of this Act or 
of such rule, regulation, requirement, order, term, condi- 
tion, or limitation, and requiring their obedience thereto. 


APPLICATION FOR ENFORCEMENT 


(b) Upon the request of the Board or Administrator, 
any district attorney of the United States to whom the 
Board or Administrator may apply is authorized to insti- 
tute in the proper court and to prosecute under the direc- 
tion of the Attorney General all necessary proceedings for 
the enforcement of the provisions of this Act or any rule, 
regulation, requirement, or order thereunder, or any term, 
condition, or limitation of any certificate or permit, and 
for the punishment of all violations thereof, and the costs 
and expenses of such prosecutions shall be paid out of the 
appropriations for the expenses of the courts of the United 
States. 


* * s s * e ° * * e 
TITLE XI—MISCELLANEOUS 
Hazarps To Amr CoMMERCE 
Sec. 1101. The Administrator shall, by rules and regula- 
tions, or by order where necessary, require all persons to 


give adequate public notice, in the form and manner pre- 
scribed by the Administrator, of the construction or altera- 
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tion, or of the proposed construction or alteration, of any 
structure where notice will promote safety in air commerce. 


e * ° ° ° * ° * ° * 


Notice of Proposed Rule Making 
(25 F. R. 8911) 


Pursuant to the authority delegated to me by the Ad- 
ministrator * * *, notice is hereby given that the Federal. 
Aviation Agency has under consideration a proposal for 
the adoption of Part 626 of the regulations of the Ad- 
ministrator as hereinafter set forth. 


Section 1101 of the Federal Aviation Act * * * provides 
that the Administrator shall, by rules and regulations, or 
by order where necessary, require all persons to give ad- 
equate public notice, in the form and manner prescribed by 
the Administrator, of the construction or alteration of any 
structure where notice will promote safety in air commerce. 
Section 313(a) of the Federal Aviation Act * ° * empowers 


the Administrator to perform such acts, to conduct such 
investigations, to issue and amend such general or special 
rules, regulations, and procedures, pursuant to and con- 
sistent with the provisions of the Act, as he shall deem 
necessary to carry out the provisions of, and to exercise 
and perform his powers and duties under, the Act. Section 
307(a) of the Federal Aviation Act ** © authorizes and 
directs the Administrator to develop plans for and formu- 
late policy with respect to the use of the navigable air- 
space; and assign by rule, regulation, or order the use of 
the navigable airspace under such terms, conditions, and 
limitations as he may deem necessary in order to insure 
the safety of aircraft and the efficient utilization of such 
airspace. This section further provides that the Adminis- 
trator may modify or revoke such assignment when re- 
quired in the public interest. 


* ° * ° * . i] * * e 


With the expansion of the aviation industry the prob- 
lems presented by the construction or alteration of stru- 
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tures affecting safety in air commerce have become pressing 
and can no longer be satisfactorily resolved by presently 
established criteria and procedures. This is particularly 
true in view of the fact that the present procedures for the 
evaluation of proposed construction with regard to possible 
hazard to air commerce utilize various criteria developed at 
different times and for different purposes, some of which 
are regulatory in nature and others are of a policy nature. 
* * * Tn addition, no Regulations of the Administrator 
presently exist establishing procedures for the considera- 
tion of the effects of structures upon safety in air com- 
merce. 


The only forum for considering this question with specific 
reference to broadcast structures, was established by Ex- 
ecutive Order No. 9781, as amended, which created the Air 
Coordinating Committee. This Committee established rules 
of procedure whereby its Regional Subcommittees and 
Washington Airspace Panel conducted special aeronautical 


studies of the effect of proposed alteration or construction 
of broadcast structures and submitted their recommenda- 
tions to the Federal Communications Commission in ac- 
cordance with Part 17 of the Commission’s rules. It is to be 
noted at this point that no other forum exists for the con- 
sideration of the effect of other tall structures upon safety 
in air commerce; and further that the Federal Communica- 
tions Commission’s consideration of antenna structures is 
in connection with the issuance of a construction permit or 
broadcast permit for broadcast purposes. 


* * * * * ° ° * * ° 


In drafting the criteria contained in the proposed regula- 
tion, it was considered necessary to encompass the con- 
struction or alteration of any structure which would affect 
safety in air commerce to give meaning and effect to the 
requirement in section 1101 of the Act for notice as to 
such construction. Such portions of the presently existing 
criteria as could be adapted were carried forward in com- 
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bination with proposed changes and additions and incor- 
porated into the text of this proposed regulation. In the 
development of the proposed criteria, the Agency has given 
consideration to the requirements for safety in air com- 
merce and at the same time recognition to the requirements 
of the users of airspace for surface construction. 


It is proposed herein to adopt a regulation which would 
establish when notice of construction must be given and the 
criteria for the determination of what proposed structures 
would constitute hazards to air commerce by reason of 
their location or height. Since such hazard criteria are 
universal in application, the regulation also provides pro- 
cedures for giving individual consideration to a specific 
structure to permit the Agency to determine whether waiver 
of the criteria as applied to that structure would be con- 
sistent with safety of air commerce. These procedures 
will provide a forum and a means for the Agency to give 
full consideration to the public interest in safe air com- 
merce and the interests of the construction sponsor. 


The Agency contemplates that, in the application of this 
regulation and the aeronautical studies of specific pro- 
posals thereunder, consideration will be given to possible 
adjustments of aviation requirements to accommodate tall 
structures. This would include the raising of minimum 
flight levels and realigning routes, airways and other flight 
patterns. These studies would also provide for the con- 
sideration of possible adjustments to the location and 
height of proposed structures to eliminate or minimize non- 
conformance with the criteria. 


In these criteria, specific recognition is given to the re- 
quirements of the broadcast industry through providing 
for the regulatory establishment of ‘‘antenna farm areas’’ 
of specific dimensions of area and height. Antenna pro- 
posals or other tall structures to be located within such 
areas and which would not exceed the established dimen- 
sions, are automatically excluded from the category of 
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aviation hazards. Although no specific antenna farm areas 
are proposed for establishment in this notice, a subsequent 
notice of proposed rule making will be issued by the Fed- 
eral Aviation Agency within the near future wherein 
specific recognized farm areas now in existence will be 
proposed for establishment under this regulation. 

* * * . * se & 


Part 626—Notice of Construction or Alternation;: Criteria, 
Procedures and Rules for Determination of the Effect of 
Proposed Structures Upon the Use of Navigable Airspace; 


[Preamble or Introductory Statement (26 FR 5287)] 


On September 16, 1960, the Federal Aviation Agency pub- 
lished in the Federal Register (25 F.R. 8911) a proposed 
Part 626 of the Regulations of the Administrator which 
would establish requirements for notification of the con- 
templated construction or alteration of structures, criteria 


and procedures for the determination of the effect of such 
structures on air navigation, and the establishment of an- 
tenna farm areas. 


The proposal evoked numerous comments from the 
aeronautical, television and broadcasting industries as well 
as railroads, power companies and other utilities, and re- 
lated manufacturing industries. * * * Due to the complexity 
of the subject matter of our proposal and its effect upon 
diverse non-aviation interests, a hearing was held on 
January 10 and 11, 1961. * * * 


A substantial number of comments were directed to the 
authority and jurisdiction of the Administrator to adopt 
a regulation on the subject of the heights of structures, 
particularly such structures as radio and television towers. 
A brief reference to our statutory authority should be 
sufficient here. The Federal Aviation Act continued the 


+ As effective from July 15, 1961 through December 11, 1962 (except that 
$§ 626.50 and 626.76(b) and (c) are as amended effective August 25, 1961). 
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recognition and declaration previously made in the Civil 
Aeronautics Act of the ‘‘public right of freedom of transit 
through the navigable airspace of the United States.”? In 
addition, the Act authorizes and directs the Administrator 
to regulate the use of the navigable airspace in order to 
insure aircraft safety and efficient utilization and to re- 
quire notice of the proposed construction or alteration of 
any structure where such notice would promote air safety. 
These, and the other authorities referred to in the notice 
of proposed rule making, provide an ample basis for the 
regulatory action being taken here. This regulation not 
only constitutes a proper measure to carry out the purposes 
of the Act, but, under the circumstances, is required if we 
are to properly perform the responsibilities and duties 
entrusted to us by the Congress. 


While substantial revision of the proposal was effected 
in the light of the comment received, Part 626 as adopted 
follows the general form of the proposal. Notification 
must be provided the Agency when the construction or 
alteration of a structure in excess of any of the specified 
heights is contemplated. Mathematical criteria are pro- 
vided as guides for determining the effect proposed struc- 
tures would have on air navigation. Procedures are pro- 
vided for the conduct of informal airspace studies and 
hearings on whether specific construction proposals would 
constitute hazards to air navigation. Antenna farm areas 
will be established for the grouping of radio and television 
towers to decrease their use of the navigable airspace. 


Several comments indicated a doubt as to the effect of 
the regulation on existing structures and on other Agency 
regulations relating to obstructions to air navigation. 
These points have been clarified by the addition of a section 
to emphasize that this regulation does not apply to struc- 
tures in existence on its effective date and to clarify its 
effect on other Agency criteria. 


Several parties suggested limitations on the requirement 
to notify the Agency of the proposed construction or alter- 
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ation of a structure. A provision has been incorporated 
in the regulation which will permit immediate action with 
minimum notice in any emergency involving essential pub- 
lic service, public health or safety. In a related notifica- 
tion area, the Agency found itself unable to comply with a 
request for relaxation of the requirement for additional 
notice at the time the new construction or alteration is 
erected to a height which would equal the original criteria. 
This notice is necessary to permit placing the new struc- 
ture on charts used in air navigation. Such charting may 
not be accomplished on the basis of the initial notice since 
many proposed structures are never erected. 


Many objections were voiced to the criteria which would 
determine hazards to air navigation and to the procedure 
by which these criteria would be applied. The regulation 
adopted does not brand immediately as hazards all pro- 
posed construction which would exceed the criteria but, 
rather, provides that the offending proposal would require 
only a preliminary determination of hazard, which pre- 
liminary determination would expire upon the initiation of 
an aeronautical study. Similarly, the objective of the study 
will be to determine whether the contemplated construction 
would, in fact, result in a hazard to air navigation. If the 
study discloses a hazard would not be created, the final 
determination will so state. Consequently, the provision 
for the granting of exemptions to the criteria has been 
eliminated. 


The criteria established in the regulation are more 
lenient than those contained in the notice. * * * 


The procedures for the conduct of informal aeronautical 
studies are adopted substantially as proposed in the notice. 
These procedures are similar to those previously followed 
by the Air Coordinating Committee with the added feature 
that the construction sponsor is allowed to participate with 
all other interested persons in the discussion of the pro- 
posal and the material submitted in support of it and of 
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the aeronautical objections to it. Upon review of the com- 
ments in favor of a full transcript of these proceedings, 
it was determined that the benefits to be derived by the 
Agency would not be sufficient to justify the expense in- 
volved. The Agency does intend to take stenographic 
notes of these discussions and retain a summary of the 
studies based on these notes. Further, the procedures do 
not bar an interested party from providing his own means 
of recording the proceedings, or any portion of them, if he 
so desires. 


The procedures proposed for the conduct of hearings on 
construction or alteration proposals contained many fea- 
tures designed to provide detailed protection of the rights 
of each participant. No person who commented endorsed 
these procedures and many attacked them as being unduly 
complicated. The Agency proposed these procedures with 
some reluctance, being aware that hearings conducted in 
accordance with them would consume substantial periods 


of time. In view of the public reaction, a simplified pro- 
ceeding has been substituted by which these hearings may 
be expedited. 


In the procedures governing both the informal aero- 
nautical studies and the hearings, provision is made for 
the possible adjustment of (1) aviation requirements to 
accommodate the construction proposals and (2) the loca- 
tion and height of the proposed structures to eliminate or 
minimize their effects on air navigation. It is expected that 
a very large proportion of the conflicts between proposed 
structures and air navigation for the use of navigable air- 
space will be resolved in these informal studies and that a 
relatively small number will require a hearing. 


Several comments were directed to the provision in the 
proposal for the establishment of antenna farm areas. We 
believe that proper fulfillment of our statutory responsi- 
bilities must include the promulgation of regulations which 
will lessen the detrimental effect of tall structures on the 
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use of the navigable airspace. The grouping of antenna 
structures is, obviously, such a measure. However, much 
of its beneficial effect could be lost if the farm areas estab- 
lished were not compatible with the over-all needs of the 
broadcast industry. Accordingly, this portion of our pro- 
posal has been revised to include an affirmative require- 
ment that the views of the Federal Communications Com- 
mission will be requested before any antenna farm area 
is established and that such views will be given full con- 
sideration prior to any FAA action. 


In consideration of the foregoing, Part 626 of the Regu- 
lations of the Administrator is adopted as follows: 


AvutTHority: §§ 626.1 to 626.1060 issued under secs. 104, 
307, 313, 1001, and 1101, 72 Stat. 740, 749, 752, 788, and 
797; 49 U.S.C. 1304, 1348, 1354, 1481, 1501. 


Susparr A—Inrropucrion 


§ 626.1 Basis and purposes. 


(a) The basis of this part is found in Titles I, III, X 
and XI of the Federal Aviation Act of 1958, as amended. 


(b) The purposes of this part are as follows: 


(1) To require all persons to give adequate public notice 
of the proposed construction or alteration of any structure 
where notice will promote safety in air commerce and to 
prescribe the form and manner of such notice. 


(2) To establish criteria for the determination of 
whether proposed structures would be hazards to air navi- 
gation. 


(3) To provide for the conduct of, and prescribe the 
procedures for, aeronautical studies of proposals for the 
erection of new or alteration of existing structures which 
would exceed the criteria herein; to determine the effects 
of such structures upon the safety of aircraft in flight and 
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the efficient utilization of airspace; and to prescribe the 
manner of issuance and publication of the determinations 
of such aeronautical studies. 

(4) To provide for the initiation and conduct of public 
hearings for the purpose of making Final Determinations 
as to whether specific construction proposals would result 
jn hazards to air navigation; to prescribe the rules and 
procedures for conducting such hearings; and to prescribe 
the manner of issuance and publication of the resulting 
orders. 

(5) To establish antenna farm areas at prescribed geo- 
graphical locations and with specified dimensions of area 
and height. 


§ 626.2 Definitions. 


As used in this part, terms are defined as follows: 


(a) ‘‘Administrator’’. means Administrator, Federal 
Aviation Agency. 


(b) “Agency”? means Federal Aviation Agency. 


* * ° * * * * * * ° 


(d) “Airport”? means a landing area used regularly by 
aircraft for receiving or discharging passengers or cargo. 
° * * 7 * * * * * * 


(k) ‘‘Determination”’ means a decision issued by an Air 
Traffic Management Field Division or by the Obstruction 
Evaluation Branch as to the effect upon air navigation of 
a specific construction proposal, from an airspace utiliza- 
tion standpoint, which becomes a Final Determination if no 
appeal therefrom is granted. 


(1) ‘‘Final determination’? means a determination of 
the Agency from which no appeal is granted, or an order 
of the Administrator issued as a result of a public hearing 
with respect to a specific construction proposal. 


° * e * ° * * * * 
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(q) ‘‘Landing area’’ means any locality, either land or 
water, including airports and intermediate landing fields, 
which is used or intended to be used for the landing and 
take off of aircraft, whether or not facilities are provided 
for the shelter, servicing or repair of aircraft, or for re- 
ceiving or discharging passengers or cargo. 

* s * ° * . °* * os ° 

(a) ‘‘Person’’? means any individual, firm, copartner- 
ship, corporation, company, association, joint-stock associ- 
ation, or body politic (including a federal, state or local 
Government agency); and includes any trustee, receiver, 
assignee, or other similar representative thereof. 


(v) ‘‘Public notice’’ means notice to the Administrator 
as prescribed in § 626.9. 


(x) ‘‘Structure’’ means any form of construction or ap- 
paratus of a permanent or temporary character, including 


any implements or material used in the erection, alteration, 
or repair of such structure. 


* * ° * s * * * * ° 


§ 626.3 General. 


(a) This part does not apply to structures in existence 
on its effective date, except with respect to any alteration 
to such structures after the effective date. 


(b) The criteria in this part apply only in determining 
the effect construction proposals would have on air naviga- 
tion from an airspace utilization standpoint, and do not 
supersede the criteria contained in Parts 609 or 610 of this 
chapter or in Technical Standard Order of the Adminis- 
trator, TSO-N18, as to their intended uses. 
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Suspart B—ReQuirEMENTS FOR Norice or Proposep Con- 
STRUCTION OR ALTERATION ; Flazarps ro Am NavicaTion 
CRITERIA 


§ 626.8 Scope and effect of subpart. 


(a) This subpart establishes the requirement for all per- 
sons to give adequate public notice of proposed. construc- 
tion or alteration of certain structures; specifies the loca- 
tion and dimensions of structures for which notice is 
required; prescribes the form and manner of such notices; 
and establishes criteria for the evaluation of the effect of 


such proposed construction or alteration on air navigation. 


(b) The data received in such notices will provide infor- 
mation for charting and other notification to airmen of 
the new or altered structures. The criteria herein will 
be applied to establish which construction proposals re- 
quiring notice would result in hazard to air navigation 
unless, upon an aeronautical study under this part, a de- 
termination is made that such construction would not con- 
stitute a hazard. 


§ 626.9 Structures requiring notice. 


(a) Any person proposing to engage in the construction 
or alteration of any of the following shall give notice 
thereof to the Administrator in the form and manner pre- 
scribed in this subpart: 


(1) Any structure which would be higher than one hun- 
dred and fifty feet above the construction site ground level, 
or above mean water level where the structure will be 
situated in or over water. 


(2) Any structure within 15,000 feet of the boundary of 
any airport or other landing area, excluding heliports, 
which would extend above such airport or landing area 
elevation, or above the construction site ground level or 
mean water level where the structure will be situated in or 
over water, whichever is higher, more than one foot ver- 
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tically for each one hundred feet or fraction thereof of the 

horizontal distance from the structure to the airport or 

landing area boundary. 

* * s es * e * ° ° * 
(4) Any structure which would extend into an ‘‘airport 

or landing area approach plane’’. 


(i) For purposes of this part an ‘‘airport or landing 
area approach plane”’ is defined as an imaginary surface 
extending from each end of any airport runway having a 
length of 2,000 feet,? or greater, longitudinally centered on 
the extended centerlines thereof, for a distance of 1,000 
feet at the elevation of the approach end of the runway 
and thence sloping upward at a ratio of 1 to 60 but not 
to extend above the limits established in paragraph (2) of 
this subsection nor beyond 10,000 feet from the runway 
end. 

* * * e * e * ° * * 


(b) For non-instrument approach runways having a 


length of 2,000 up to but not including 5,000 feet, the width 
of the approach plane is 500 feet at the end adjacent to 
the runway and expands uniformly at a ratio which would 
reach a width of 3,000 feet at a distance of 10,000 feet from 
the end of the runway. 


(5) Any structure within 500 feet of the centerline of 
any runway. 

(6) Any structure more than 500 feet from runway 
centerline which would project above an inclined plane ex- 
tending upward from the ground from a base line 500 feet 
either side of and parallel with each runway centerline, 
sloping upward and away from the runway at a ratio of 
1 to 7 to a height of 150 feet above airport elevation. 


(7) Any structure which would project above an in- 
clined plane which extends upward and away from the 

2 Runway lengths referred to in this part are measured runway lengths 
corrected as prescribed in Technical Standard Order of the Administrator, 
TSO-N6B (6551.6 of this title). 
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outer edge of an ‘‘airport or landing area approach plane” 
at a ratio of 1 to 7 until it intersects the limits described 
in subsection (2) of this section, but not to exceed a height 
of 150 feet above airport elevation. 


§ 626.10 Form and time of notice. 


(a) Notices required under § 626.9 shall be submitted to 
the agency in triplicate on Form FAA-117, ‘‘Notice of 
Proposed Construction or Alteration,”’ not less than 30 
days prior to the date, (1) the construction or alteration 
is proposed to begin, or (2) an application for a construc- 
tion permit is to be filed, whichever is earlier: Provided, 
that notices relating to proposed construction subject to the 
licensing requirements of the Federal Communications Act 
may be submitted to the Agency at the time the application 
for construction permit is filed with the Federal Com- 
munications Commission.t 


(b) In case of an emergency involving essential public 
service, public health or safety, which would require im- 
mediate construction or alteration, the 30 day requirement 
in subsection (a) of this section will not apply and such 
notice may be communicated by telephone, telegraph or 
other expeditious means. The executed Form FAA-117 
shall be submitted within 5 days thereafter. 


(c) All ‘‘Notices of Proposed Construction or Altera- 
tion,”’ shall be submitted to the Chief, Air Traffic Manage- 
ment Field Division of the nearest Regional Office of the 
Federal Aviation Agency, or to the Chief, Airspace Utili- 
zation Division, Federal Aviation Agency, Washington 
25, D.C. 


§ 626.11 Acknowledgment of notice. 


(a) The Agency will acknowledge receipt of notices sub- 
mitted under § 626.9. 


+ As amended by ‘‘Form and Time of Notice’? amendment issued on July 
15, 1961 (see below). 
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(b) If a proposed structure would not exceed the criteria 
of hazards to air navigation set forth in § 626.12, the ac- 
knowledgment will contain a statement to this effect and 
a request that the acknowledging office be notified when the 
structure, during construction, reaches the minimum height 
requiring notice under § 626.9. 


(ec) If a proposed structure would exceed any of the 
criteria of hazards to air navigation set forth in § 626.12, 
the acknowledgment of notice will include: 


(1) A statement advising the construction sponsor that 
a structure erected at the location and to the height de- 
scribed in the notice would violate specified criteria and 
that, consequently, a preliminary determination had been 
made that such structure would be a hazard to air naviga- 
tion. 


(2) Where appropriate, a statement of possible modifi- 
cation of the construction proposal which would eliminate 
violation of the criteria. 


(3) A statement that the construction sponsor may re- 
quest the Agency, within thirty (30) days of the date of 
the acknowledgment, to conduct an aeronautical study of 
the noticed construction proposal or an amended proposal 
and that the preliminary determination of hazard would 
expire upon initiation of an aeronautical study. 


(4) A notification that the preliminary determination of 
hazard would become final unless a request for an aero- 
nautical study was received within thirty (30) days of the 
date of the acknowledgment or an aeronautical study was 
initiated within sixty (60) days of such date. 


§ 626.12 Hazards to air navigation—criteria. 


(a) With the exception of any structure to be erected 
entirely within the confines of an antenna farm area estab- 
lished in Subpart E of this part, any proposed structure 
which is the subject of a notice submitted under § 626.10 
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' and which would extend above any of the following criteria 
would ultimately be determined to be a hazard to air navi- 
' gation unless, upon an aeronautical study of the structure 
' under this part, the Agency finds that notwithstanding 
violation of criteria, such construction would not constitute 
a hazard. 


* * . . . e * ° * * 

(6) Any airport imaginary surface as defined in § 626.13. 
* * * ° * ° * e * * 
§ 626.13 Airport imaginary surfaces—definitions. 


(a) The following airport imaginary surfaces are estab- 
lished for airports and other landing areas based upon the 
length of the longest runway: 


(1) Inner horizontal surface. The inner horizontal sur- 
face is a circular plane, 150 feet above the established ele- 
vation of the landing area having a radius from the airport 


reference point as follows: 

(i) 2% miles (13,200 feet)—runways 5,000 feet or great- 
er in length. 

(ii) 134 miles (7,920 feet)—runways 2,000 feet up to 
put not including 5,000 feet in length. 

(iii) 1 mile (5,280 feet)—runways less than 2,000 feet in 
length. 


* * * e * ° * * * * 


(b) The following airport imaginary surfaces are estab- 
lished for runways as follows: 


* s * ° e * e * °* 


(2) Non-instrument approach area surface, A non-in- 
strument approach area surface is a plane longitudinally 
centered on the extended runway centerline. All runways 
for which no instrument approach with ‘‘ straight-in”’ land- 
ing minimums is prescribed will have non-instrument ap- 
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proach area surfaces at each end with the following dimen- 
sions: 


(i) For runways 5,000 feet or greater in length—begin- 
ning at the end of the runway and extending 500 feet out- 
ward at the elevation of the approach end of the runway 
and then sloping upward at a ratio of 1 to 50, having a 
width of 1,000 feet at the beginning and expanding uni- 
formly to a width of 4,000 feet at the outer extremity, 
10,000 feet from the end of the runway. 


(ii) For runways 2,000 feet up to but not including 5,000 
feet in length—beginning at the end of the runway and ex- 
tending 500 feet outward at the elevation of the approach 
end of the runway and then sloping upward at a ratio of 1 
to 40, having a width of 500 feet at the beginning and ex- 
panding uniformly to a width of 3,000 feet at the outer 
extremity, 10,000 feet from the end of the runway. 


(iii) For runways less than 2,000 feet in length—begin- 
ning at the end of the runway, at the elevation of the ap- 


proach end of the runway and sloping upward at a ratio 
of 1 to 20, having a width of 250 feet at the beginning and 
expanding uniformly to a width of 2,000 feet at the outer 
extremity, 10,000 feet from the end of the runway. 


* * * * * ° * ° e * 


Suspart C—Procepures ror AERONAUTICAL STUDIES OF THE 
Errecr or Proposep Construction on THE USE OF THE 
NavicABLE AIRSPACE 


§ 626.30 Scope and effect of subpart. 


(a) This subpart establishes the procedures to be ap- 
plied in the initiation and administrative processing of in- 
formal aeronautical studies of the effect of proposed struc- 
tures on the use of the navigable airspace by aircraft. 
Whenever such a study is undertaken, its conclusion will 
normally be a Determination as to whether the specific 
construction proposal under consideration would be a 
hazard to air navigation. 


+ sate SU ee 
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§ 626.31 Initiation of aeronautical studies. 


(a) Aeronautical studies of the effects upon the use of 
the navigable airspace which would result from the con- 
struction or alteration of structures to heights exceeding 
the hazards to air navigation criteria in § 626.12, will be 
initiated by the Agency when: 

(1) The sponsor of such proposed construction or alter- 
ation, noticed in compliance with § 626.9, requests it, or 


(2) The Agency determines it appropriate. 


§ 626.32 Agency Regional Office procedures for aeronau- 
tical studies. 


(a) When an aeronautical study is initiated, the Air 
Traffic Management Field Division of the Region within 
which the construction is proposed will notify all known 
interested persons, including the construction sponsor, by 
informal circularization, that the proposed construction is 
the subject of an informal aeronautical study. The notifi- 
cation circular will include sufficient details of the proposed 
structure to provide the basis for the study, such as loca- 
tion by geographical coordinates, height above ground, 
and height above mean sea level, and will solicit aeronau- 
tical comment on the proposal. 


(b) Should the ATM Field Division find no substantial 
aeronautical objection to the construction proposal in com- 
ments responding to the circular or from its own analysis, 
that Division will then notify the construction sponsor by 
letter of its determination that the proposed construction 
would not result in a hazard to air navigation. Copies of 
this letter will be distributed to all known interested per- 
sons. In the event that the proposed structure is to be 
used for or in connection with communications, copies of 
this letter will also be transmitted to the Secretary, Fed- 
eral Communications Commission. 


(ec) Should the ATM Field Division find substantial aero- 
nautical objection to the proposed construction in the com- 
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ments filed by any person in response to the circular or as 
a result of its own analysis of the proposal, the following 
procedures will apply: 


(1) The ATM Field Division will furnish all interested 
persons, including the construction sponsor, written notifi- 
cation of an informal meeting to be held at the FAA 
Regional Office at which the aeronautical study of the pro- 
posed construction would be an agenda item. A designated 
Agency representative will preside at such meetings. Any 
interested person may attend in person or be represented 
by attorney or other authorized representative, and may 
introduce at the meeting such material, oral presentation 
or written statements as may be pertinent to the aeronau- 
tical study of the proposed structure. In addition to the 
evaluation of the effect of the proposed construction on air 
navigation, the purposes of such a meeting are to explore 
aeronautical objections to the proposal, to attempt to de- 
velop recommendations for adjustments in aviation re- 


quirements which would accommodate the proposed con- 
struction, and to examine possible modification of the 
proposed construction, including revisions of the proposal 
which would eliminate the violation of criteria. 


(2) A summary report of this informal consideration of 
the proposed structure and recommended conclusions re- 
garding the effect of the proposed structure upon the use 
of the navigable airspace will be prepared by the ATM 
Field Division and forwarded, together with copies of all 
pertinent written material and statements received in re- 
sponse to the circular and in the informal meeting, for 
review by the Obstruction Evaluation Branch of the Air- 
space Utilization Division. 

§ 626.33 Agency Washington Office review and issuance 
of determinations. 


(a) Based upon its review and analysis of each report 
of informal aeronautical study received from the ATM 
Field Division, the Obstruction Evaluation Branch will 


P.A. 35 


evaluate each such construction proposal as to its effect 
upon the safe and efficient utilization of airspace by air- 
craft, and issue @ determination as to whether the proposed 
construction would be a hazard to air navigation. Such 
determination shall include appropriate findings and copies 
will be distributed to the construction sponsor and other 
interested persons, including the Secretary of the Federal 
Communications Commission, if appropriate. The determi- 
nation will be published in the Frepzan Reorster. Hach de- 
termination becomes a final determination unless an appeal 
therefrom under § 626.34 is granted. 


§ 626.34 Petitions for public hearing. 


(a) The sponsor of a proposed construction project or 
any person who stated substantial aeronautical objection 
to the proposed construction in the informal aeronautical 
study may file a petition with the Administrator within 30 
days of the date of issuance of the determination, for a 
public hearing for the purpose of obtaining a formal de- 
cision of the Administrator on the matter. 

(b) Petitions under this section must be filed in tripli- 
eate and shall contain a full statement of the basis for the 
petition. 

(c) Such petition will be ruled upon by the Administra- 
tor as to whether the substance of the petition has adequate 
foundation, and a hearing will be granted or denied on the 
basis of the Administrator’s ruling. 


§ 626.35 Effective period of Agency final determinations 
of no hazard. 


(a) Unless otherwise revised or terminated, each final 
determination that proposed construction would not be a 
hazard to air navigation under this subpart or Subpart D 
of this part will expire eighteen (18) months after its effec- 
tive date or upon abandonment of the proposed construc- 
tion, whichever may occur sooner. Where construction has 
not been commenced during the 18month period any in- 
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terested person may petition the Administrator for (1) a 
revision of such final determination upon the development 
of new facts which alter the basis upon which the determi- 
nation was made, or (2) an extension of the effective period 
of the determination. The Administrator will provide an 
appropriate review of the petition and the facts upon which 
it is based and will revise, extend or reaffirm the determi- 
nation as indicated by his findings. 


Susparr D—Rvtes or Practice rv Hearrncs on PRoposeD 
ConsrructTion on ALTERATION oF STRUCTURES 


§ 626.50 Applicability of subpart. 


The provisions of this subpart shall govern all hearings 
conducted by the Federal Aviation Agency under authority 
of Titles III and X of the Federal Aviation Act of 1958 
on the proposed construction or alteration of structures 
which affect the use of the navigable airspace. 


NOTE: Any findings entered hereunder are without 
prejudice to the jurisdiction of the Federal Communica- 
tions Commission to grant or deny applications for con- 
struction permits under the Communications Act of 1934, 
as amended.t 


§ 626.51 Nature of hearing. 


Hearings conducted on the proposed construction or 
alteration of structures in order to determine the effect 
of such construction or alteration upon the safety of air- 
craft and the efficient utilization of the navigable airspace 
are purely fact-finding in nature and, therefore, are not 
subject to the provisions of sections 4, 5, 7 and 8 of the 
Administrative Procedure Act. As a fact-finding pro- 
cedure, the hearing is non-adversary and there are no 
formal pleadings or issues and no adverse parties. 


* * * * e * e * * 


+ ‘‘Note’’ added by ‘‘ Miscellaneous Amendments’? effective August 25, 1961 
(see below). 
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Susrart E—EsraBuisHMENT of ANTENNA FARM AREAS 
§ 626.75 Scope and effect of subpart. 


(a) This subpart establishes antenna farm areas in which 
antenna structures may be sited for the purpose of group- 
ing such structures to localize their effect upon the use of 
the navigable airspace. The hazard criteria of § 626.12 
will not apply to structures which will be located entirely 
within the confines of an established antenna farm area. 


(b) It is the policy of the Agency to encourage the use 
of the antenna farm and the single structure multiple 
antenna concept for radio and television towers wherever 
possible. In studying proposals for the establishment of 
antenna farm areas, the Agency will give every considera- 
tion possible to the revision of aeronautical procedures 
and operations to accommodate antenna structures which 
would fulfill the broadcaster’s requirements. 


§ 626.76 General. 


(a) An antenna farm area is an area at a specified 
geographical location with established dimensions of area 
and height where antenna towers having a common impact 
on aviation may be grouped. 


(b) Each proposal for an antenna farm area will be 
evaluated on the basis of its effect on the use of the navi- 
gable airspace. The views of the Federal Communications 
Commission with respect to the effect of the establishment 
of each proposed antenna farm area on the statutory re- 
sponsibilities of the Commission will be requested, and 
any views submitted will be granted full consideration, 
prior to the establishment of any such area. If the Com- 
mission advises that establishment of the proposed an- 
tenna farm area would interfere with its statutory re- 
sponsibilities, the proposed area will not be established.t 


+ Last sentence added by ‘Miscellaneous Amendments’’ effective August 
25, 1961 (see below). 
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(c) An antenna farm area will be considered for estab- 
lishment when proposed by the Agency, the Federal Com- 
munications Commission, the sponsor of a proposed 
antenna tower, or any person having a substantial interest 
in any such proposed tower.t 


Amendment to Part 626 
Form anp Time or Notice (amendment effective 
July 15, 1961) 
[Preamble or Introductory Statement (26 FR 6544)] 


* * * td * * * * * * 


“In implementation of the authority granted the Ad- 
ministrator by section 1101 of the Federal Aviation Act 
to require notice of the proposed construction or alteration 
of any structure where notice would promote safety in air 
commerce, Part 626 requires in § 626.10 that notice of these 
construction proposals must be submitted to the Agency 
not less than 30 days prior to the date the construction is 
to begin or an application for a construction or broadcast 
permit is to be filed, whichever is earlier. The provision 
for 30 days advance notice was included so that the FAA 
processing of the construction proposals might be initiated 
and, in some cases completed, prior to the filing for other 
permits which the applicant might later determine should 
be revised in the light of the FAA determination. 


Several segments of the broadeast industry objected to 
this provision on the ground that the requirement for 
notice 30 days prior to the filing of an application for a 
construction permit with the Federal Communications Com- 
mission would cause them substantial hardship. The 
Agency review of the comments submitted on this point did 
not reveal a justifiable basis for the deletion of the require- 
ment. However, since the adoption of the rule, additional 
comment has been received from industry and support of 
these comments has been advanced informally by the FCC. 


+ As amended by ‘Miscellaneous Amendments’? effective August 25, 1961 
(see below). 
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The Commission has indicated that deletion of the advance 
notice provision should not operate to the detriment of 
either the Agency or the Commission. From the FCC 
representations, it appears that applications for construc- 
tion permits filed with the Commission and Notices of con- 
struction proposal filed with the Agency may be processed 
concurrently without adversely affecting the proper dis- 
charge of the statutory responsibilities of the two federal 
agencies. 


The considerations applicable to our conclusion regard- 
ing FCC applications do not exist with respect to applica- 
tions for other types of permits with other government 
bodies. The possible difficulties in effecting necessary 
coordination with the many political subdivisions below the 
federal level requires that we retain the provision for ad- 
vance notice in all other cases. Accordingly, this re- 
vision is limited to notices for structures requiring FCC 
approval.”? 


° * * * * * * + * * 


Further Amendments to Part 626 
Miscettanzous AmexpMeNts (effective August 25, 1961) 
[Preamble or Introductory Statement (26 FR 8171)] 


Part 626 was adopted on June 12, 1961 (26 FR. 5287), 
to establish requirements for notification to the Federal 
Aviation Agency of proposed structures which would pro- 
ject into the navigable airspace, provide criteria and pro- 
cedures for determining the effect of such structures on 
air navigation, and provide for the establishment of an- 
tenna farm areas where tall towers could be grouped to 
lessen their impact on the use by aircraft of the navigable 
airspace. 


The adoption of Part 626 was accompanied and followed 
by discussions with the Federal Communications Commis- 
sion to coordinate FAA operations under the new regula- 
tions with the activities of the Commission in the issuance 
of construction permits for antenna towers under the Com- 
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munications Act of 1934. The amendments which follow 
implement the conclusions reached in those discussions. 


For a number of years the FCC Rules have exempted 
from their requirements for special aeronautical study all 
antenna structures of 20 feet or less in height. The Com- 
mission advises that operations under this exemption have 
been advantageous to both Government and industry. An 
Agency review has disclosed that exclusion of this type of 
structure from the application of Part 626 should not dero- 
gate the performance of the Agency functions under the 
Federal Aviation Act. Accordingly, Part 626 is amended 
herein to except antennas not exceeding 20 feet in height. 
A minor amendment is also being adopted at this time to 
except certain air navigation aids and related devices. 


The FAA-FCC discussions underscored the existence of 
uncertainty in the broadcast industry with respect to the 
effect on FCC jurisdiction of the Agency findings made 
subsequent to the hearings held under Subpart D. These 
hearings are conducted to determine the effect of proposed 
structures upon the safety of aircraft and the efficient utili- 
zation of the navigable airspace. The findings made form 
the basis for a determination as to whether a proposed 
structure would, in fact, result in a hazard to air naviga- 
tion. While we regard this determination as a final one on 
the question of air hazard, our findings should not be con- 
strued to prejudice the exercise by the Commission of its 
statutory jurisdiction, particularly its authority to deter- 
mine whether a construction permit for such a structure 
should be issued. Accordingly, we are promulgating an 
expression of our opinion on this point. This conclusion 
should not be interpreted as an attempt to settle any justi- 
ciable rights which may be the subject of later controversy. 
Any individual who believes an FAA or FCC action has 
deprived him of one or more rights may apply, of course, 
to the appropriate court for a review and decision on the 
matter. 
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In the adoption of the regulations providing for the 
establishment of antenna farm areas, a provision was in- 
cluded under which the views of the Federal Communica- 
tions Commission would be considered prior to establish- 
ment of a particular farm area. In order to remove any 
doubt regarding the weight which this Agency would give 
those views, an amendment is made here to state spe- 
cifically that a proposed antenna farm area will not be 
established if the FCC advises that the establishment would 
interfere with its statutory responsibilities. Similarly, 
while the FAA would consider the establishment of any 
farm area when proposed by the FOC, Part 626 did not 
expressly reveal this in its original form. Consequently, 
it is now being revised to include the Federal Communica- 
tions Commission in the list of those agencies which may 
propose the establishment of an antenna farm area. 


Since these amendments either reduce a burden on the 
public or are editorial in nature, notice and public pro- 
cedure hereon are unnecessary and they may be made 
effective immediately. 


In consideration of the foregoing, Part 626 of the regu- 
lations of the Administrator is hereby amended as fol- 
lows: 

* * i ° ca * * * * * 


Part 77—Notice of Construction or Alteration Affecting 
Navigable Airspace [New]} 
a * * * * * * e * * 


§77.37 Headquarters review and issue of determination. 


(a) Based on its review and analysis of the report made 
under § 77.35, the Obstruction Evaluation Branch evaluates 
each construction or alteration proposal as to its effect on 
the safe and efficient use of airspace by aircraft. The Chief 
of that Branch issues a determination as to whether it 
would be a hazard to air navigation, including appropri- 


+Part 77 became effective on December 12, 1962 as part of Subchapter E 
[New] of Chapter I of Title 14 of the Code of Federal Regulations. It 
superseded Part 626. 
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ate findings. He sends copies of the determination to the 
sponsor of the construction or alteration and each other 
interested person (including the Secretary of the Federal 
Communications Commission, if appropriate), and pub- 
lishes it in the Federal Register. 


(b) A determination made under this section is final 
unless an appeal from it is granted under § 77.39 [sic]. 


§77.39 Petitions for public hearing. 


(a) The sponsor of any proposed construction or alter- 
ation, or any person who stated a substantial aeronautical 
objection to it in the study made under § 77.35 may petition 
the Administrator, within 30 days after the date the de- 
termination is issued under § 77.39, for a public hearing to 
obtain a formal decision of the Administrator on the 
matter. 

(b) The petition must be in triplicate and must contain 
a full statement of the basis for it. 

(ec) The Administrator determines whether there is ade- 
quate grounds for the substance of the petition and grants 
or denies a hearing on that basis. 


$77.41 Effective period of determination of no hazard. 


(a) Unless it is otherwise revised or terminated, each 
final determination, made under this subpart or Subpart E 
of this Part, that proposed construction or alteration would 
not be a hazard to air navigation, expires 18 months after 
its effective date or upon the date the proposed construc- 
tion or alteration is abandoned, whichever is earlier. 

(b) In any case where the proposed construction or 
alteration has not been started during the 18-month period 
any interested person may petition the Administrator to— 

(1) Revise the final determination based on new 
facts that alter the basis upon which the determina- 
tion was made; or 

(2) Extend the effective period of the determination. 
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(c) The Administrator provides an appropriate review 
for each petition and the facts upon which it is based, and 
revises, extends, or reaffirms the determination as indi- 
cated by his findings. 


Susparr HE—Rvuzs or Practice ror Heasrrnos Unper 
Susrarr D 


§ 77.51 Scope. 


This subpart applies to hearings held by the FAA under 
Titles III and X of the Federal Aviation Act of 1958 (49 
U.S.C. Subchapters III and X), on proposed construction 
or alteration that affects the use of navigable airspace. 


$77.53 Nature of hearing. 


Sections 4, 5, 7, and 8 of the Administrative Procedure 
Act (5 U.S.C. 1003, 1004, 1006, and 1007) do not apply to 
hearings held on proposed construction or alteration to de- 
termine its effect on the safety of aircraft and the efficient 


use of navigable airspace because those hearings are fact- 
finding in nature. As a fact-finding procedure, each hear- 
ing is nonadversary and there are no formal pleadings or 
issues and no adverse parties. 


* * * * * * * e * * 


Senate Report No. 1811, July 9, 1958 


* * * * * e * * * * 


The Committe on Interstate and Foreign Commerce, to 
whom was referred the bill (S. 3880) to create an inde- 
pendent Federal Aviation Agency, to provide for the safe 
and efficient use of the airspace by both civil and military 
operations, and to provide for the regulation and promo- 
tion of civil aviation in such manner as to best foster its 
development and safety, having considered the same, re- 
port favorably thereon with amendments and recommended 
that the bill as amended do pass. 
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I. Summary or THE Brn 


The present measure, to be cited as the Federal Aviation 
Act of 1958, reenacts the Civil Aeronautics Act of 1938 
substantially changed to create a separate Federal Avia- 
tion Agency. The Administrator of the new Agency (1) 
would be given full responsibility and authority for the 
advancement and promotion of civil aeronautics generally, 
including the promulgation and enforcement of safety 
regulations, and (2) would be charged with the manage- 
ment of the national airspace, including responsibility for 
prescribing air traffic rules and for the development and 
operation of air navigation facilities. Appropriate mili- 
tary participation in the latter function is also provided 
for. 


In addition, the bill makes technical and perfecting 
amendments in existing aviation law, to conform to the 
new organization. 


Il. Trrz-sy-Tirte Summary 


Title I. General provisions: Contains no important 
changes in existing law. The list of definitions has been 
amended in several respects to accommodate substantive 
changes made by the proposed act, to reflect current judi- 
cial interpretations, or to delete obsolete material. 


Title III. Organization of Agency and powers and duties 
of Administrator: Is almost entirely new. It establishes 
a new Federal Aviation Agency under the direction of a 
civilian Administrator and a Deputy Administrator who 
may be a member of the Armed Forces. Both shall be 
appointed by the President, by and with the advice and 
consent of the Senate. 


The Administrator is empowered to regulate the use of 
the navigable airspace; to acquire, establish, operate, and 
improve air navigation facilities; to prescribe air traffic 
rules for all aircraft; and to conduct related research and 


P.A. 45 


development activities. In addition, his approval would 
be required for the location or substantial alteration of any 
military or civilian airport, or rocket or missile site, in- 
volving the expenditure of Federal funds. Prior notice 
to him would also be required for the construction of any 
other landing area. Provision is made for exceptions and 
for a general exemption from the Administrator’s air 
traffic control powers in case of a military emergency. 


In the exercise of these functions the Administrator is to 
be assisted by a staff of military personnel. The President 
may also transfer military air traffic control functions and 
personnel to the Agency. Provision is made for future 
reports to Congress on the effective employment of mili- 
tary staff personnel as well as with regard to special prob- 
lems involving the status of operational personnel. A 
special study on legislation for wartime operations is also 
called for . 


Title III also extends appropriate administrative powers 


and duties to the Administrator including provisions for 
the employment, training, and transfer of personnel; for 
delegation of functions; acquisition and transfer of prop- 
erty and appropriations; collection of information; con- 
duct of hearings and investigations; and publication of 
required reports. 


* * * * . * * * * * 


Title XII. Miscellaneous: Contains no substantial re- 
vision of sections dealing with hazards to air commerce, 
the applicability of international agreements, and use of 
documents filed. 


° * * ° * * * * * * 
TII. Tue Neep ror New Aviation LecisLaTion 
A. THE NEW FRONTIER 
* * ° * s * * * * . 
Twenty years ago the airplane still played an essentially 
supplementary, or exceptional, role in our economy. To- 
day, aviation is ‘‘big business’’ with our Nation’s airways 
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serving as principal arties of commerce and recreation. 
With the imminent advent of civil jet operations we will 
take another giant step in the ever-greater exploitation of 
this buoyant resource aloft. The steady advance of the 
American frontier has never halted; it is now merely pro- 
ceeding in a new direction. And, unfortunately, the fron- 
tier still appears to be as much in need of law and order 
as ever. 


B. DIFFUSION OF FEDERAL REGULATION 


As pointed out by Stuart Tipton, president of the Air 
Transport Association, aviation is unique among transpor- 
tation industries in its relation to the Federal Government 
—it is the only one whose operations are conducted almost 
wholly within the Federal jurisdiction, and are subject to 
little or no regulation by States or local authorities. Thus, 
the Federal Government bears virtually complete responsi- 
bility for the promotion and supervision of this industry 
in the public interest. How well has this responsibility 
been discharged? 


Your committee would not answer this question favor- 
ably in view of the following paradoxical development: 


While the problems and stresses inevitably brought 
about by the rapid growth of civil aviation and increased 
airways utilization have become ever more concentrated 
and acute, the authority to deal with them has become 
correspondingly more scattered and diffused. 


< * * * e * * * * * 


Subordination and coordination 


The Civil Aeronautics Administration retained the re- 
sponsibility for day-to-day management of the skyways, 
and thus was the one agency whose voice was most to be 
heeded in planning the expansion and modernization of 
aviation facilities. However, buried deep in the Depart- 
ment of Commerce, a conscientious Administrator’s pleas 
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for even a minimum of urgently required improvements 
were too often ignored or overruled by disinterested or 
preoccupied departmental superiors or by economy-minded 
budget officials. 


* * * ° * * * * * * 


As a result of these developments, it is fair to say that 
during the critical postwar period proper development 
planning for civil aeronautics was often stifled by subordi- 
nation to other interests or neutralized in the process of 
coordination. 


©. THE AIR TRAFFIC CONTROL CRISIS 


Nowhere did the twin evils of subordination and coordi- 
nation produce more unfortunate results than in the highly 
critical field of air-traffic control and air-navigation-facil- 
ities planning. With an increasing number of faster planes 
crowding our airways each year, making general reliance 
on the old flight rule of ‘see and be seen’? ever more 


hazardous, the need to revamp completely our outmoded 
traffie-control system became acute. Yet, year after year, 
CAA’s requests for funds to buy long-range radar and other 
equipment necessary to permit a higher degree of positive 
traffic control were denied by the Department of Commerce 
or the Bureau of the Budget. 


At the same time, it became obvious that a modern elec- 
tronic system of control would require joint civil-military 
planning. Coordination in this area—the development of 
a so-called ‘‘common system’’—was largely the responsi- 
bility of an Air Navigation Development Board composed 
of representatives from the Departments of Commerce and 
Defense, each department exercising a veto. One of chief 
results of this type of ‘‘coordination’’ was the now famous 
TACAN-VOR/DME fiasco which involved the expenditure 
of millions of dollars for the planning and development of 
a military air-navigation system that was essentially in- 
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compatible with the system being developed by civil 
authorities. 


As a direct result of these circumstances, the bleak fact 
is that our airways-control system is largely inadequate for 
present civil and military needs. This is the price we are 
now paying for years of diffusion, confusion, and a bar- 
gain-basement approach to the problems of aeronautical 
development. 


IV. Backcrounp or THE Present MEASURE 
A. RECENT STUDIES 


Fortunately, in the past 2 or 3 years, there has come 
about a wide-spread recognition of the inadequacy of avia- 
tion planning. * * * 


In the executive branch a review of aviation-facilities 
problems was undertaken in 1955 by William B. Harding 
for the Bureau of the Budget. As a result of his recom- 
mendations the President appointed Gen. Edward C. Curtis 
to undertake a comprehensive study of how to bring about 
unified facilities planning. * ° * 


The most significant part of the Curtis report, however, 
was its recognition of broader organizational deficiencies 
and its confirmation of the need—a need which was pre- 
viously recognized in the Congress—for establishment of 
an independent Federal Aviation Agency with plenary 
authority over the Nation’s airspace into which would be 
consolidated all essential aeronautical management func- 
tions. This proposal thus finally came to grips with the 
obvious fact that proper long-term solutions to the tech- 
nical problems of aviation development can be achieved 
only within the framework of a new, adequately empowered 
governmental organization. 
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B. LEGISLATION NEEDED NOW 


It is unfortunate that positive action for creating a cen- 
tral aviation authority is only now being undertaken. The 
period of grace, the time for relaxed planning and reorgan- 
ization, has long since run out. In June of 1956, with the 
collision of two heavily laden airliners over the Grand 
Canyon, followed more recently by midair collisions in- 
volving military jets and civilian aircraft over Las Vegas, 
Nev., and Brunswick, Md., we began to reap the dire fruits 
of delay in providing the essentials of proper airways 
management. And to judge from a late bulletin from the 
Civil Aeronautics Board, indicating that there were a total 
of 971 reported near misses aloft during 1957, we should 
be thankful indeed that the harvest has not been greater. 


° * * * * * * * * * 


Tt was for this reason that your committee, in recom- 
mending the airways-modernization bill of last year, in- 
serted a provision calling for the submission by January 
of 1959 of draft legislation to implement the Curtis pro- 
posal for a Federal aviation agency instead of deferring 
action for an additional 2 years as originally provided in 
the draft of that bill submitted by the administration. Now, 
however, all are convinced that the need for action is too 
urgent to admit of any further delay. This opinion was 
emphatically echoed by all who testified at the hearings 
on the present measure. 


C. COMMITTEE ACTION on s. 3880 


The present legislation was introduced on May 21 by 
Senator Monroney, chairman of the Aviation Subcommit- 
tee, and has bipartisan cosponsorship by 33 other Members 
of the Senate. A companion measure has also been intro- 
duced in the House of Representatives by Congressman 
Oren Harris, chairman of the Committee on Interstate and 
Foreign Commerce. 


° * * ° * * * * * 


P.A. 50 


A discussion of the more significant executive recom- 
mendations adopted in the committee amendment being 
reported is given below. Also included as an appendix to 
this report is the text of the President’s message of 
June 13. 


2 s * * e es ° e e 
V. Discussion or Prrvcrean Provisions 


The present legislation attempts to correct two funda- 
mental deficiencies which now exist in the exercise of our 
Federal Government’s responsibility for aviation matters. 
Discussed in a previous section, these two shortcomings 
may be stated as follows: 


(1) Diffusion of authority for the general regulation of 
civil aeronautics together with a subordination of aviation 
interests within the Government; and 


(2) Lack of clear statutory authority for centralized air- 
space management and essentially related activities. 


The way in which S. 3880 meets each of these problems 
will be discussed in turn, followed by a review of the bill’s 
provision for military participation. 


B. CENTRALIZED AIRSPACE MANAGEMENT 


As indicated in a preceding section of this report, the 
most urgent need in aviation today is for the prompt de- 
velopment and institution of a system of air-traffie control 
which will insure the utmost degree of safety for all air- 
space users, civil and military alike. Your committee has 
suggested that part of the reason why such a system is not 
yet operating is because responsibility for its planning has 
until quite recently been scattered among a plethora of 
interagency committees and boards instead of being con- 
centrated in one overall authority. But it should also be 
stated that this situation has been made almost inevitable 


P.A. 51 


by the lack of any clear provision in present law for unified 
control of our national airspace. 


A diminishing resource 


The question of airspace management, which includes 
within it the twin problems of air-traffic control and air- 
navigation-facilities development, was hardly conceived at 
the time our present basic aviation statutes, the Civil Aero- 
nautics Act of 1938 and the Air Commerce Act of 1926, 
were enacted. 


The problem presented by this recent overcrowding of 
the airspace is difficult if not impossible of adequate solu- 
tion within the framework of present aviation statutes. 
The principal statutory grant of authority for airspace 
assignment is contained in section 4 of the Air Commerce 
Act of 1926 which gives the President power to establish 
airspace reservations within which flight may be prohibited 


or restricted. No comparable grant has ever been made to 
the Civil Aeronautics Board, although section 601 (a) (7) 
of the Civil Aeronautics Act does permit that body to issue 
air traffic rules. However, even in this respect the Supreme 
Court, in United States v. Causby (328 U.S. 256, 258), in- 
terpreting Cameron v. Civil Aeronautics Board (140 F. 2d 
482), raised the question whether such rules are binding 
upon military aircraft in all cases. Furthermore, until 
the passage last year of the Airways Modernization Act 
the law was completely silent on the question of unified 
development of air navigation facilities. 


Until quite recently, all matters involving the use of air- 
space were referred to the Airspace Panel of the inter- 
agency Air Coordinating Committee, a group first set up 
by Executive order in 1946, with representatives of the 
Army, Navy, Air Force, Post Office, Treasury, and Com- 
merce Departments, as well as from the Civil Aeronautics 
Board and the Federal Communications Commission—all 
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agencies with any interest whatever in airspace utilization. 
It should be unnecessary to note that all the evils inherent 
in a system of interagency coordination mentioned in sec- 
tion II of this report were present in full force in the Air 
Coordinating Committee. Perhaps the best comment on 
the deficiencies of airspace management by this group was 
contained in a draft release issued by the Civil Aeronautics 
Board in July of 1957 proposing the establishment of new 
airspace allocation procedures: 


Growing conflicts between the establishment of airways 
and actual or contemplated military training and prac- 
tice areas have made designation of airspace time- 
consuming and contentious * * * it is now apparent 
that it (the ACC) cannot cope with the complex prob- 
lem of diminishing airspace on the one hand and in- 
creased need for airspace on the other. Compromises 
resulting from the need to obtain unanimous agree- 
ment have not always been in the public interest. 


Now, after long and arduous negotiation with military 
authorities, the Civil Aeronautics Board has recently issued, 
a rule delegating to the Civil Aeronautics Administrator 
control over airspace allocation, and tightening up the 
military exception clause in the air traffic rules. The Board 
is to be complimented for its apparent success in asserting 
something like unified control in these matters. However, 
it must be recognized that this action rests for the most 
part upon the shifting sands of legal ambiguity. 


Plenary airspace control 


The present legislation proposes to clear away this am- 
biguity once and for all by vesting unquestionable authority 
for all aspects of airspace management in the Administra- 
tor of the new Agency. The ‘‘heart’’ of the proposed Fed- 
eral Aviation Act is contained in section 307 (a) 


* * * * * * * * 
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The Administrator is also given plenary authority in the 
matter of air traffic rules, as well as for the development 
and operation of air navigation facilities. The functions of 
the Airways Modernization Board would be transferred to 
the new Agency. Section 4 of the Air Commerce Act would 
be repealed. 


Your committee believes that these provisions are of the 
utmost significance in making possible a truly safe and 
effective airspace regime. 


Independent decision making 


The splintering of airspace management in the past 
through committee and panel negotiation has already been 
discussed. It is one of the evils which this bill is designed 
to eliminate. As indicated above, it is for this reason that 
the bill proposes to vest in a single Administrator plenary 
authority for airspace management. If such authority is 
once again fractionalized and made subject to committee 


or panel decision, the evil will only be continued. 


* * * * * * * * e * 


Tt is fully expected, of course, that the Administrator 
will consult with other Government agencies in aviation 
matters which are of common concern. He will be avail- 
able for service as an aviation expert where joint action 
or consultation with other interested departments or 
agencies of the Government is called for. Moreover, in 
areas in which he has been authorized to act with special 
authority, he will naturally confer with his own staff of 
experts, including military personnel assigned to the 
Agency. In this latter regard, the final action of the Ad- 
ministrator is expected to be both informed and consider- 
ate of the national interest. This section, therefore, is 
designed not to encourage arbitrary action but rather to 
prevent the abdication or the frustration of the special 
power which the Congress proposes to entrust to an in- 
formal Administrator. 
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Airport site control 


Effective airspace management and planning is not a 
matter involving airborne craft alone. As a natural corol- 
lary it also involves the location of new airports, missile 
sites, etc., whose landing patterns or other airspace re- 
quirements may conflict with the present usage of air- 
space. ** * 


Thus, section 308 provides, in substance, that no Federal 
funds shall be expended for the construction or substantial 
alteration of civil or military airports, missile sites, etc., 
until the location, plans, and layouts thereof have been 
approved by the Administrator. Civil airports receiving 
Federal funds, have been under such restriction since 1938, 
the date of the enactment of the existing Civil Aeronautics 
Act. The bill, therefore, merely extends to military air- 
ports the identical review of airport locations which has 
been uniformly practiced with reference to nonmilitary 
airports for two decades. With respect to civil airport 
construction which does not involve the expenditure of 
Federal funds, the bill would require that reasonable notice 
be given to the Administrator so that he might advise as 
to the effects of such construction upon properly planned 
airspace allocations and air navigation patterns. 


* * * * * * * * * * 


The need for the Administrator’s authority in this area 
is obvious. The responsibility for effective planning for 
airspace allocation and air traffic safety would be negated 
by preventing the Administrator from exercising an effec- 
tive reviewing function over the location of airports. A 
scrambled situation could develop in the pattern of civil 
and military airports and related facilities without the 
necessary coordination which the bill proposes to entrust 
to the Administrator. Air safety is already threatened in 
some areas of the United States through unwise locations 
of civil and military airports and unless authority is 
centralized this situation could undermine the principal 
purpose of this bill. 
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Substantive changes made by your committee in the bill 
as originally introduced were principally those recom- 
mended by the executive branch in the proposals submitted 
during the course of committee hearings. These proposals 
are summarized in the President’s message which is re- 
printed as an appendix to this report. The bill as reported 
differs from the executive proposals in only two important 
respects. As previously mentioned, the bill provides for 
a measure of positive control by the Administrator over 
the location of future military airfields and missile sites. 
Second, the bill retains primary responsibility for the con- 
duct of accident investigations in the Civil Aeronautics 
Board, whereas the executive agencies recommended that 
the Administrator be responsible for the field work phase 
of investigations. 

* * * * + 
Aprenpix A 


Tue Warre House. 


To the Congress of the United States: 


Recent midair collisions of aircraft, occasioning tragic 
losses of human life, have emphasized the need for a system 
of air traffic management which will prevent, within the 
limits of human ingenuity, a recurrence of such accidents. 


In this message, accordingly, I am recommending to the 
Congress the establishment of an aviation organization in 
which would be consolidated among other things all the 
essential management functions necessary to support the 
common needs of our civil and military aviation. 


* * * * * * * * *. * 


A fully adequate and lasting solution to the Nation’s air 
traffic management problems will require a unified ap- 
proach to the control of aircraft in flight and the utilization 
of airspace. * * * 


The concept of a unified Federal Aviation Agency 
charged with aviation facilities and air traffic management 
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functions now scattered throughout the Government has 
won widespread support in the Congress and among pri- 
vate groups concerned with aviation. 


* * * * * * ° * ° * 


In accordance with this congressional directive, it had 
been my intention to submit recommendations for a Federal 
Aviation Agency to the Congress early in the next session. 
The recent Maryland collision has made it apparent, how- 
ever, that the need for action is so urgent that the consoli- 
dation should be undertaken now. 


I therefore recommend that the Congress enact at the 
earliest practicable date legislation establishing a Federal 
Aviation Agency in the executive branch of the Govern- 
ment and that the new Agency be given the powers required 
for the effective performance of the responsibilities to be 
assigned to it. 


* cd * * * * * * ° * 


I recommend that the Federal Aviation Agency be given 
full and paramount authority over the use by aircraft of 
airspace over the United States and its territories except 
in circumstances of military emergency or urgent military 
necessity. 


To assure maximum conformance with the plans, policies 
and allocations of the Administrator with respect to air- 
space, I recommend that the legislation prohibit the con- 
struction or substantial alteration of any airport or missile 
site until prior notice has been given to the Administrator 
and he is afforded a reasonable time to advise as to the 
effect of such construction on the use of airspace by 
aircraft. 


* * * * * ° 


Dwicut D. EiseNHOWER. 


Tue Wuite Hovsz, June 13, 1958. 
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Aprenprx B 


The following documents were prepared by the com- 
mittee staff for the use of the committee, and are repro- 
duced here for the convenience of the Members of the 
Senate. 


CoMPARISON OF PRESIDENTIAL RECOMMENDATIONS AND 
Provisions or CommirreEE AMENDMENT 


1. Creation of Federal Aviation Agency 


“‘T therefore recommend that the Congress enact at the 
earliest practicable date legislation establishing a Federal 
Aviation Agency in the executive branch of the Govern- 
ment and that the new Agency be given the powers re- 
quired for the effective performance of the responsibilities 
to be assigned to it.’’ 


Corresponds to original proposal in 8. 3880, retained in 
committee amendment. 


. * * * * * * * 


12. Paramount authority over use of airspace 


“‘T recommend that the Federal Aviation Agency be 
given full and paramount authority over the use by air- 
craft of airspace over the United States and its territories 
except in circumstances of military emergency or urgent 
military necessity.’’ 


Provided for in original $.3880 and retained in commit- 
tee amendment. Provision for deviation from air traffic 
rules in the event of military emergency included, as rec- 
ommended by the President, giving statutory sanction to 
present provisions of CAB rules. 


13. Location of airports 


“To assure maximum conformance with the plans, 
policies and allocations of the Administrator with respect 
to airspace, I recommend that the legislation prohibit the 
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construction or substantial alteration of any airport or 
missile site until prior notice has been given to the Admin- 
istrator and he is afforded a reasonable time to advise as 
to the effect of such construction on the use of airspace 
by aircraft.” 


Involves change in the original provisions of S. 3880. 
Provisions of S. 3880 as to military airports are retained, 
with some modification and clarification, by the committee 
amendment and specific language recommended by the 
President rejected. Provision for notice adopted by com- 
mittee amendment with respect to private airports in en- 
forcing expenditure of Federal funds in lieu of original 
provision of S. 3880 on this subject. 


Propose Commirree AMENDMENT To S. 3880 
* s * * ° * aa oe s s 
A title-by-title summary of the salient provisions is as 
follows: 


Title I. General provisions 


No substantial change in existing law. Declaration of 
congressional policy is divided into two sections to govern 
both the Board and the new agency. Certain definitions 
have been modernized as contained in original bill and also 
as recommended by the Administration. 


Title III. Organization of Agency and powers and duties 
of Administrator 


Creates new Federal Aviation Agency to be headed by 
civilian Administrator, assisted by a Deputy Administrator 
who may be a member of the Armed Forces; provides for 
participation by military personnel in certain policymaking 
functions by direct assignment to the agency under agree- 
ments with the Department of Defense. 
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Gives Administrator authority for civil and military use 
of airspace, operations of air navigation facilities, promul- 
gation of air traffic rules, expenditure of Federal funds for 
civil and military airports and research and development 
in air traffic control and navigation. 


Title XI. Miscellaneous 


Reenacts present law without significant change. 


House of Representatives Report No. 2360 
August 2, 1958 


The Committee on Interstate and Foreign Commerce, to 
whom was referred the bill (S. 3880), to create a Civil Aero- 
nautics Board and a Federal Aviation Agency, to provide 
for the regulation and promotion of civil aviation in such 
manner as to best foster its development and safety, and 
to provide for the safe and efficient use of the airspace by 
both civil and military aircraft, having considered the 
same, report favorably thereon with amendments and 
recommend that the bill as amended do pass. 


* * * * * * oe s * * 


PURPOSE OF LEGISLATION 


The principal purpose of this legislation is to establish 
a new Federal agency with powers adequate to enable it 
to provide for the safe and efficient use of the navigable 
airspace by both civil and military operations. 


Therefore, it proposes to establish a separate Federal 
Aviation Agency with the powers described below. The 
new Agency would replace the present Civil Aeronautics 
Administration. 


The Administrator of the new Federal Aviation Agency 
(1) would be given full responsibility and authority for the 
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advancement and promotion of civil aeronautics generally, 
including the promulgation and enforcement of safety 
regulations, and (2) would be charged with the manage- 
ment of the national airspace, including responsibility for 
establishing and enforcing air traffic rules and for the de- 
velopment and operation of air-navigation facilities. Ap- 
propriate military participation in the Agency is provided. 


* * * * * sd * * * * 


The new Federal Aviation Agency would be headed by 
a civilian Administrator with plenary authority to— 


(a) Allocate airspace and control its use by both 
civil and military aircraft; 


(b) Make and enforce air traffic rules for both civil 
and military aircraft; 


(c) Develop and operate a common system of air 
navigation facilities for both civil and military aircraft; 


(d) Make and enforce safety regulations governing 
the design and operation of civil aircraft. 


Bacxkcrounp or LEGISLATION 


This is not hastily conceived legislation. Airspace use 
and airsafety problems have been under consideration for 
a long time by this committee and the Senate Committee 
on Interstate and Foreign Commerce. 


The magnitude and critical nature of the problem came 
first to general public notice, perhaps, as a result of the 
midair collision of two airliners over Grand Canyon on 
June 30, 1956, when 128 lives were lost. Following this 
disaster were fatal air crashes between civil and military 
aircraft operating under separate flight rules established 
in the Civil Air Regulations. 
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Drvision or RESPONSIBILITY 


Divided authority over airspace use forced the executive 
branch to resort to the committee method to solve, or at- 
tempt to solve, conflicts over airspace allocations. In 1946, 
Executive Order 9781 created the Air Coordinating Com- 
mittee. This Committee, which can act only by unanimous 
consent, come to play an important role in airspace control, 
and diluted further the role of the Civil Aeronautics Ad- 
ministration and the Civil Aeronautics Board. 


Under this system, airspace has been assigned on a 
case-by-case basis often resulting in delays and patchwork 
solutions to many critical airspace problems. For example, 
this Committee, in its investigation of the Grand Canyon 
accident, found that establishment of an airway over the 
heavily traveled route over Grand Canyon was being de- 
layed by objections of the military made through an Air 
Cordinating Committee panel. 


Clearly an agency is needed now to develop a sound 
national policy regarding use of navigable airspace by all 
users—civil and military. This agency must combine under 
one independent administrative head functions in that field 
now exercised by the President, the Department of De- 
fense, the Department of Commerce, and the Civil Aero- 
nauties Board. 


It is also intended by this bill to eliminate divided re- 
sponsibility and conflicts of interest that exist in other 
areas, particularly conflicts between civil and military 
agencies in the field of electronic aids to air navigation. 


* * * * * * * * * 


Neep ror Lecisuarion 


Feeling the need for immediate action following the 
recent tragic air accidents, the chairman of this committee 
and Senator Monroney, chairman of the Subcommittee on 
Aviation of the Senate Committee on Interstate and For- 
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eign Commerce, introduced identical bills, H-R. 12616 and 
§. 3880 in the House and Senate, respectively, proposing 
a far-reaching reorganization of Federal airspace control 
activities. 

° * ° * * * * * 


As introduced, H. R. 12616 proposed to: 


1. Create a Federal Aviation Agency, an independent 
agency, directly responsible to the President and the Con- 
gress, headed by a single civilian administrator with prior 
aviation experience. 

2. Give the Administrator authority to regulate the use 
of all airspace over the United States by both civil and 
military aircraft, and to establish and operate a unified 
system of air-traffic control. 

. * ° * s se ° s e ° 

5. Transfer to the new Agency the present responsibility 
of the Civil Aeronautics Board for making and enforcing 
air safety rules, with provision for appeal to the Board 
from orders of the Administrator in certain instances. 


. * ° * ° * . * * * 


Sarery Ruremakine AUTHORITY 
* . ° * e * ° se * a 
How to insure the maximum possible safety and effici- 
ency under proper regulations, impartially enforced, is one 
of the major problems in connection with this legislation. 


Tt is a problem that has received the most careful con- 
sideration of this committee. 


In giving consideration to these problems, the committee 
received views and suggestions from various segments of 
civil aviation, and from representatives of Government 
agencies concerned with both civil and military aviation. 


Agreement was expressed regarding the need for a new 
agency to develop and operate a single system of air traffic 
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control for joint use civil and military aviation—a so-called 
common system. There was disagreement, however, over 
how much safety rulemaking authority should be given this 
new agency. 


Representatives speaking for the executive branch recom- 
mended that the new agency be given full safety rulemak- 
ing authority without review by the Civil Aeronautics 
Board, to avoid duplication of effort and a division of 
authority that could result in further confusion over 
responsibility. 


This position also was supported by the Air Transport 
Association and the General Aviation Facilities Planning 
Group, representing all civil flying other than the scheduled 
airlines and the large irregular carriers. 


Tt is the intent of the legislation that the Administrator 
shall discharge his rulemaking powers in a fair and im- 
partial manner to promote the public interest and to pro- 


vide for the national defense. It is intended that these 
powers shall be exercised in accordance with constitutional 
and statutory safeguards applicable to other agencies of 
the Government that have been granted similar rulemaking 
authority by the Congress. 


Muurrary Particreation iw New AcEncy 


The question of the extent and nature of military par- 
ticipation in the new agency was perhaps the most difficult 
one faced by the committee. Integration of Department of 
Defense activities in the field of air traffic control into the 
new agency is important in the interest not only of the 
efficient use of air space, with its important national de- 
fense connotations, but is urgently needed for reasons of 
governmental economy. 


* * * * * * * ° 
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Muurrary Amports 


The section dealing with military airports and missile 
bases is of vital importance. 


The implications of the section are more far reaching 
than might be apparent. The location and runway layout 
of an airport may seriously affect the use of the navigable 
airspace over a wide area. To give the Administrator 
authority to place restrictions on civil airports but leave 
him without any voice in the location or runway layout of 
a military airport or a missile site would deprive him of 
the authority he must have to carry out the intent of this 
legislation. To give the Administrator authority over the 
deployment of military air units would be going too far, 
however, and is not contemplated. Potential conflict in 
site location is the problem which this legislation attempts 
to meet. 


Certainly the Administrator should have advance notice 
of any construction or airport alteration which might in- 
terfere with the use of navigable airspace. This will give 
him an opportunity to consult with appropriate agencies of 
the Department of Defense and to offer advice and sug- 
gestions regarding the elimination of any airspace-use 
problems presented. The Administrator is also required 
to advise with appropriate committees of the Congress 
where an airspace conflict may develop. Such action would 
give ample notice to the appropriate committees of the 
Congress which have responsibilities regarding recommen- 
dations as to policies and the appropriation of public 
funds. 


In case of a disagreement between the Administrator 
and the Department of Defense, after due consideration 
of the points at issue, the disagreement can be taken to the 
President for his determination. 


Clearly, if the arrangement provided in section 308(b) 
is to accomplish the purpose intended, the Military Estab- 
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lishment should not proceed with construction until the 
Administrator has been consulted and has had an oppor- 
tunity to give the problem due consideration. In case of a 
disagreement, construction must be held in abeyance until 
the disagreement has been resolved by a recommendation 
by the President. Any other course would negate section 
308 (b) and circumvent the clear intent of this legislation. 


Errecr or REPEALS AND REENACTMENT 


. * * * * * * * ® * 


In proposing this legislation it is not the intention of the 
committee to either adopt or reject administrative inter- 
pretations or practices, or judicial decisions under the 
present law. The reenactment of provisions which are now 
in effect should be considered as an absolute neutral factor 
in any question of interpretation which may arise in the 
future. 


From the standpoint of the continuity of the provisions 
of law involved in this legislation, insofar as they are not 
changed from the provisions of law being repealed, it is 
intended that the reenactment of such provisions shall be 
considered to have the same effect as though the new act 
were amending the Civil Aeronautics Act of 1938 to ‘‘read 
as follows.’’ 


Trrie-By-Tirte SuMMARY OF THE ComMITTEE AMENDMENT 


The following is a title-by-title summary of the substi- 
tute amendment reported by the committee, with particular 
reference to how it differs in substance from the provisions 
of existing law which this legislation proposes to repeal 
and reenact. Unless otherwise indicated, existing law re- 
ferred to is the Civil Aeronautics Act of 1938, as that act 
has been modified by amendments and by presidential re- 
organization plans. 


In the interest of brevity, no mention is made of sub- 
stantive changes of a minor and noncontroversial nature 
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made by the committee amendment, or of technical and 
clarifying modifications. The technical modifications re- 
ferred to include, among other things, the elimination of 
provisions which have become obsolete since 1938 or 
changes to bring about technical conformity with other 
provisions of law which have been enacted by Congress. 


TITLE I. GENERAL PROVISIONS 
* * * * * ° * * * ° 


The definition of the term ‘‘civil airway”’ in present law 
has been omitted and a definition of the term ‘‘Federal 
airway” has been added. It provides that the term shall 
mean a portion of the navigable airspace of the United 
States designated by the Administrator as a Federal air- 
way. The term ‘Federal airway’? has been substituted 
for the term ‘‘civil airway’’ in appropriate places through- 
out the committee substitute. 


The definition of the term ‘“‘navigable airspace’’ has 
been amended to include airspace needed to insure safety 
in takeoff and landing of aircraft. 


* ** A new and separate declaration of congressional 
policy has been specifically directed to the Administrator 
of the Federal Aviation Agency in order to indicate the 
general policy of the Congress with respect to the perform- 
ance of the powers and duties vested in him. 


* * * * * * * * ° * 


Trrte IIT. Orcanization or Feperat Aviation AGENCY AND 
Powers axp Dorres or ADMINISTRATOR 


Organization, administrative powers, etc. 


This title, which is almost entirely new, provides for the 
establishment of a new Federal Aviation Agency (herein- 
after called the ‘‘Agency”’) under the direction of an Ad- 
ministrator and a Deputy Administrator, both of whom 
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are to be appointed by the President, by and with the ad- 
vice and consent of the Senate. In order to assure, to the 
maximum extent possible, the independence of the Admin- 
istrator in the discharge of his responsibilities under the 
bill, this title provides that he shall not submit his decisions 
for the approval, nor be bound by the decisions or recom- 
mendations, of any organization created by Bxecutive 
order. 


The compensation of the Administrator is fixed at the 
rate of $22,500 per annum and, with respect to his qualifi- 
cations, this title provides that he— 


(1) shall be a citizen of the United States; 
(2) shall, at the time of his nomination, be a civilian ; 


(3) shall have had experience in a field directly re- 
lated to aviation; 


(4) shall not have a pecuniary interest in, or own 


any stocks or bonds of, any aeronautical enterprise; 


(5) shall not engage in any other business, vocation, 
or employment; and 


(6) shall be appointed with due regard for his fit- 
ness to discharge the powers and duties vested in him. 


* * * * * * * * * ° 


It is provided that the Deputy Administrator shall per- 
form such duties and exercise such powers as the Adminis- 
trator may prescribe, and shall act as Administrator dur- 
ing the absence or disability of the Administrator. 


The provisions with respect to the qualifications and 
status of the Deputy Administrator are identical with those 
prescribed for the Administrator, except that the Deputy 
Administrator may be an officer on active duty with the 
Armed Forces of the United States. * ° * 
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This title also provides for direct participation by mili- 
tary personnel in the exercise of the functions of the Ad- 
ministrator relating to the regulation and protection of air 
traffic (including provision of air navigation facilities and 
research and development with respect thereto) and the 
allocation of airspace. * * * 


General powers 


Under this title, the Administrator is required to pre- 
scribe air-traffic rules and regulations governing the flight 
of aircraft, a duty which the Civil Aeronautics Board is 
empowered to perform under existing law. This important 
change places the responsibility for the safe and efficient 
use of the navigable airspace of the United States by both 
civil and military aircraft primarily in the hands of the 
Administrator. It is also his responsibility under this 
title to acquire, establish, operate, and improve air-naviga- 


tion facilities, to conduct related research and development 
activities, and to provide necessary facilities and personnel 
for the regulation of air traffic. 


In addition, it is provided that no Federal funds shall be 
expended (other than for military purposes) for the acqui- 
sition, establishment, construction, alteration, repair, main- 
tenance, or operation of any landing area (including air- 
navigation facilities thereon) unless the Administrator 
certifies that such landing area (or air-navigation facility) 
is reasonably necessary for use in air commerce or in the 
interests of national defense. It is further provided that 
no military airport or landing area, or missile or rocket 
site, shall be acquired, established, or constructed, or any 
runway layout substantially altered, unless reasonable 
prior notice thereof is given to the Administrator so that 
he may advise with the Congress, and with other interested 
agencies, with respect to the effect of any such proposed 
action on the use of airspace by aircraft. In the case of 
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any other airport, it is also provided that reasonable prior 
notice be given to the Administrator so that he may advise 
as to the effect on the use of airspace by aircraft. * * * 


* * * * * * * * * * 


TITLE XI. MISCELLANEOUS 


This title contains provisions dealing with hazards to air 
commerce, the effect of international agreements on the 
exercise of powers and duties vested in the Board and the 
Administrator, the nature and use of documents filed with 
the Board, public use of air navigation facilities owned or 
operated by the United States, the navigation of foreign 
aircraft in the United States, and the application of certain 
laws relating to foreign commerce. 


° * * * * ° 


APPENDIX 


AGENCY REPORTS 


The committee received and considered the following 
letters in connection with this legislation: 


Executive OFFICE OF THE PRESENT, 


Bureav or THE BUDGET 
Washington, D. C. July 28, 1958. 


Hon. Oren Harris, 


Chairman, Committee on Interstate and Foreign Com- 
merce, House of Representatives, Washington, D. C. 


My Dear Mrz. Cuamman: This will acknowledge your 
letter of July 17, 1958, inviting the Bureau of the Budget to 
comment on 8. 3880, a bill to create a Civil Aeronautics 
Board and a Federal Aviation Agency, to provide for the 
regulation and promotion of civil aviation in such manner 
as to best foster its development and safety, and to pro- 
vide for the safe and efficient use of the airspace by both 
civil and military aircraft. 


P.A. 70 


The bill substantially conforms with recommendations of 
the President contained in his message transmitted to the 
Congress on June 13, 1958. These recommendations were 
incorporated in H. R. 12616 and proposed amendments 
thereto presented to your committee on behalf of the ad- 
ministration by the Chairman of the Airways Moderniza- 
tion Board. 


You are therefore advised that the enactment of S. 3880 
would be in accord with the program of the President. 


Sincerely yours, 


Pumur 8. Huexes, 
Assistant Director for Legislative Reference. 


DEPARTMENT oF THE AiR Force, 
Orrice oF THE SECRETARY, 
Washington, D. C., July 23, 1958. 


Hon. Ozen Hazes, 


Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives. 


Dear Mr. Cuamman: I refer to your request for the 
comments of the Department of Defense on S. 3880, an act 
to create a Civil Aeronautics Board and a Federal Aviation 
Agency, to provide for the regulation and promotion of 
civil aviation in such manner as to best foster its develop- 
ment and safety, and to provide for the safe and efficient 
use of the airspace by both civil and military aircraft, 
which was referred to your committee on July 15, 1958. 
The Secretary of Defense has delegated to this Department 
the responsibility for expressing the views of the Depart- 
ment of Defense on this matter. 


This Department feels it is of great importance that this 
proposed legislation establishing a Federal Aviation 
Agency be enacted during this session of Congress. It is 
urgent that the Congress set up at the earliest date a single 
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agency with the broad authority to support common needs 
of civil and military aviation in the United States and to 
provide for the safe and efficient use of the airspace, taking 
into full account both the military requirements for national 
defense and the needs of civil aviation. §. 3880, as re- 
ferred to your committee, effectively accomplishes these 
objectives. 

S. 3880 represents, in the opinion of the Department of 
Defense, an excellent balancing of the civil and military 
interests involved in national aviation, with the objective 
of achieving effective joint planning and greater safety 
and efficiency in the use of the airspace. * * * 


Maxtcoum A. Maciwrynrz, 
Under Secretary. 


Crvm Azronavrics Boarp, 
Washington, July 29, 1958: 


Hon. Oren Hazes, 


Chairman, Committee on Interstate and Foreign Com- 
merce, House of Representatives, Washington, D. C. 


Dear Concressman Harris: The Board is in receipt of 
your letter of July 17, 1958, requesting our views in con- 
nection with §. 3880, as passed by the Senate, a bill to 
create a new Federal Aviation Agency. 

* * * * se * * * * * 


It is difficult to believe that Congress would be willing to 
transfer to the executive branch the quasi-legislative rule- 
making function which it has seen fit to vest in the Civil 
Aeronautics Board without providing for reasonable safe- 
guards. The Congress, and particularly your committee, 
has shown deep concern over the question of whether the 
regulatory agencies are exercising their quasi-legislative 
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and quasi-judiical functions independently of the executive 
branch. In our testimony before your committee, we 
pointed out that the firm stand which you and your col- 
leagues have taken was of considerable assistance to the 
Board in enabling it to assert its legislative authority in 
the field of safety rulemaking, particularly with respect to 
the recent airspace regulation. S. 3880 would turn over to 
the executive branch not only the entire control of airspace, 
the very matter which the Board, after difficult and pains- 
taking consultations with the military, was able to free 
from executive control, but all of the safety rulemaking 
as well. 


One of the most troublesome aspects of S. 3880, and one 
which could have a serious impact on the local service and 
smaller trunkline carriers, is the failure of the proposed 
bill to give any consideration to balancing the equities be- 
tween economic and safety considerations insofar as safety 


rulemaking is concerned. S. 3880 completely ignores this 
basic concept which is one of the underlying philosophies 
of the Civil Aeronautics Act. Under the proposed bill the 
Administrator would issue safety regulations but would 
not be competent, nor would he be expected, to weigh the 


economic aspects. ° * ° 


* ad * * . ° ° . * * 


The Board is strongly of the view that the military 
should have no direct responsibility in the field of safety 
rulemaking. There is a place for the participation by the 
military in the regulatory process but not in the making 
of a final independent decision. The Defense Establish- 
ment is the largest and one of the most important users of 
the airspace. S. 3880 ignores the fact that there are other 
important users such as the certificated air carriers, the 
supplemental carriers, general aviation, and the private 
flyer who are also vitally concerned with the allocation of 
airspace. At the present time all of the users of the air- 


P.A. 73 


space have an equal opportunity to participate in rule- 
making proceedings, with the final decision resting in the 
Civil Aeronautics Board. It is the Board’s view that the 
final decision should be made by a truly independent quasi- 
legislative agency of the Congress and that this function 
should not be shared by any party in interest. 


Sincerely yours, 


James R. Durrez, 
Chairman. 


J.A. (i) 
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FAA‘s “Cooperative Survey of Airport Information on Facilities 
and Services” With Respect to Freeway Airport, 
Dated June 30, 1961 
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PEPCO’s “Notice of Proposed Construction or Alteration.” 
Dated December 26, 1961 
Form approved; Burcew of Budget No, 04-R001.2 


CONSTRUCTION OR ALTERATION DESCRIBED BEL 


otomac Electric Power 
NOTICE OF ADORESS (Number, Street, City, Zone, State) 


PROPOSED CONSTRUCTION OR ALTERATION 929 E Street, N. W. 
Washington 4, D,. C. 


FEDERAL AVIATION AGENCY 


PART 626, REGULATIONS OF THE ADMINISTRATOR 


A. TYPE OF STRUCTURE 


ah. Ta 


t. CHECK APPLICASLE ITEM 


wewconsTRucTION LL] ALTERATION (Change in helane onty) K) permanent OCoreuporary 


Gd. NATURE AND COMPLETE ORSCRIPTION 


The construction proposed at this location is two double circuit 
230,000 volt transmission lines supported on steel towers, Tower 
heights approximate 125 feet above ground surface and spans between 
towers average about 800 feet. The towers and transmission circuits 
will be located upon a 250 foot right of way strip purchased from the 
Edward S. Walker Estate. These lines, connecting a new generating 
site at Chalk Point to an existing substation at Burtonsville, were 
planned in 1957 at which time there was no indication of an airport. 
on the Rodenhauser property. 


B. LOCATION OF STRUCTURE (Submit @ map or eketch) 
1. LATITUDE, ZT. LONGITUDE [9 NEAREST CITY OR TOWN, AND STATE a. RELATION TO NEAREST TOWN OR CITY 


(To nearest aecond) 


5. NAME OF NEAREST LANDING AREA + PECATION, TONEARKST BOUNDARY OF 
DISTANCE 


FTPROVIOR THE LAND RECORDER'S WAP ORACRIPTION ANO/OR LEGAL DESCRIPTION 8Y METES AND BOUNDS OF PROPERTY fo Wore 
STRUCTURE WILL OOF to LOCATE (If more epace le necessary, vee reveres alde or continue on a eeperate sheet of paper and attach to 
la notice, 


See Exhibit ‘A’ attached hereto. 

See also deed from Anne 0. Walker, et al, to Potomac Electric Power 
Company, dated May 25, 1960, recorded on June 6, 1960 in Liber 

2453, Folio 110. 


S. DATE WORK WILL BE [®. DATE WORK WILL DE 10, OVERAL' NenT (i PRET PLETED = ABOVE 
pare oonevareD HEIGHT (IM 1 OF COMPLE! STRUCTUR: 


As GROUND LEVEL O. MEAN WATER LEVEL, C. MEAN SEA LEVEL, 
November 1, 1961) First Line 125 feet, more| °”* SITUATED) 
early in 1963. or less 


Ve CHECK WHETHER COMPLETED STRUCTURE WILL BE 


A. MARKED FOR THE PROTECTION OF AIR NAVIGATION »,ee0ee 


&. PAINTED AS SPECIFIED IN OBSTRUCTION MARKING MANUAL 
© AS SPECIFIED IN OBSTRUCTION MARKING MANUAL 


©. CERTIFICATION: I hereby certify that all ofthe obove statements 
knowledge. 
FF PERSON MAKING CERTIFICATION 


/s/ R. L. BORTNER 


R. L. Bortner 
Form FAA-117 (17-60) 


J.A.3 
Memorandum, Dated January 10, 1962, from Chief, Airport's 
Branch, FAA, to Chief, Air Traffic Division, FAA 
FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 
Memoranpum Date: Jan. 10, 1962 


Subject: Proposed PEC Power Line 
Mitchellville, Maryland 


From: Chief, Airports Branch 


To: Chief, Air Traffic Division, EA-500 
Attn.: Chief, Airspace Utilization Branch, EA-550 


For your further processing, we are attaching two copies 
of a Notice of Construction, Form FAA-117, with accom- 
panying property drawing and description for a proposed 
double circuit 230KV transmission line at the subject 
location. 


The proposed line would run adjacent to the Freeway 


Airport located on the Rodenhauser property shown on the 
attached property drawing. We have asked the District 
Airport Engineer to submit a drawing of the Freeway Air- 
port showing its relation to the proposed power line. We 
will forward this to you when it is received. 


The Freeway Airport has not received airspace clear- 
ance in accordance with Part 625 of the Regulations of the 
Administrator. The District Airport Engineer trans- 
mitted Forms FAA-2681 to Mr. Irwin Rodenhauser on De- 
cember 11, 1961, and requested that he complete the forms 
so that an airspace review could be accomplished for his 
airport. No reply has been received. 


Joserpx W. Mort, Jz., HA-490 
Attachments. 
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FAA Letter to Pepco, Dated February 16, 1962, Advising as to 
Preliminary Determination of Hazard to Air Navigation 


FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORK 


February 16, 1962 


Subject: Power Line 
Mitchellville, Md. 
Case No. 1-OE-1202 
Mr. R. L. Bortner 
Manager, Real Estate Department 
Potomac Electric Power Company 
929 E Street, N.W. 
Washington 4, D.C. 


Dear Mr. Bortner: 


We have studied the proposal described in your Form 
FAA-117, dated December 26, 1961, with attachments. 
Structural heights exceed the criteria of hazards to air 
navigation in Part 626.13(a) (1) and (b) (2), Regulations of 
the Administrator, as applied to Freeway Airport. Con- 
sequently, a preliminary determination has been made that 
this construction will constitute a hazard to air navigation. 


The proposed power line, if constructed alongside the 
boundary of the airport, will conflict with the runway ap- 
proach surfaces for all four runways. The degree of cri- 
teria violation varies from approximately 63 feet to 125 
feet above ground (over-all height above ground indicated 
on Form FAA-117). In telephone conversation, you stated 
it would be completely impractical to place the power line 
underground. As an alternative, the possibility of reloca- 
tion might be considered. 
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If you do not choose to relocate the proposed construction, 
you may request an aeronautical study within thirty days 
of the date of this letter. In the absence of such a request, 
the preliminary determination herein stated will become 
final. 


Sincerely, 


Frank SCHAEFER 
for CHartes H. Newrou 
Chief, Airspace Utilization 
Branch 
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Pepco Letter to FAA, Dated March 14, 1962, .Requesting 
Aeronautical Study 
POTOMAC ELECTRIC POWER COMPANY 
929 © STREET, NORTHWEST 
WASHINGTON 4, D. C. 


Gerorce Bisser 
Senior Vice President 
March 5, 1962. 


Federal Aviation Agency, 
Eastern Region, 
Federal Building, 
New York International Airport, 
Jamaica, 
New York. 
Attention: Mr. Cuartes H. Newror. 


Re: Power Line, Mitchellville, Md., 
Case No. 1-OB-1202. 


Dear Sirs: 

We refer to the letter dated February 16, 1962 addressed 
by your Mr. Newpol to our Mr. Bortner in connection with 
the above matter. 

Pursuant to § 626.31(a)(1) of your regulations, we here- 
by request an aeronautical study of the effect of our pro- 
prosed structures on the use of the navigable airspace by 
aircraft. 


Very truly yours, 


Poromac Execraic PowEr CoMPany 


By Grorce Bisser 
Senior Vice President 


JA.7 


FAA Memorandum, Dated March 14, 1962, Circularizing 
Pepco Proposal for Comment 


FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORE 


March 14, 1962 
To: All Interested Parties 
Sussecr: Special Aeronautical Study; Case No. 1-OB-1202 


The Federal Aviation Agency has been asked to determine 
the effect on aeronautical activity which may be created by 
the following proposed construction : 


Proponent: Potomac Electric Power Company 


Description: Electrical transmission line supported on 
steel towers 


Location: Adjacent to Freeway Airport, Mitchellville, 


Md. 
Latitude—38°57’ N 
Longitude—76°46’ W 


Height: Above Ground—See Attached Plan 
‘Above Mean Sea Level—See Attached Plan 


Aeronautical Chart: Freeway Airport Plan Attached. 


Your review of this proposal will be appreciated. Con- 
currence may be indicated by use of the endorsement below. 
If you wish to interpose objection to the proposal, a sepa- 
rate letter setting forth valid aeronautical reasons should 
be provided. 
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Replies received not later than April 6, 1962 will be con- 
sidered before final action is taken on this proposal. Please 
address reply to Chief, Airspace Utilization Branch, EA- 
550. 


Frank ScHsEFer 


for Cuartes H. NewPou 
Chief, Airspace Utilization 
Branch, Air Traffic Division 


Attachment 


The above proposal has been reviewed and no objections 
are interposed. 
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Miscellaneous Memorandum and Letters to FAA 
Commenting on Pepco’s Proposal 
AOPA 
AIRCRAFT OWNERS AND PILOTS ASSOCIATION 
Washington 14, D. C. 


March 26, 1962 


Mr. Charles H. Newpol 

Chief, Airspace Utilization Branch 
Air Traffic Division 

Federal Aviation Agency 

Federal Building, N.Y. Int’1 Airport 
Jamaica, New York 


Dear Mr. Newpol: 


Reference is made to Special Aeronautical Study Case 
No. 1-OE-1202 which presents a proposal to construct a 
powerline along the west side of the Freeway Airport, 
Mitchellville, Maryland. 


The Aircraft Owners and Pilots Association vigorously 
opposes the construction of a powerline in such a location 
as is proposed in this case. This powerline is within a 
few feet of the ends of two runways of the Freeway Air- 
port. Construction of such a powerline would render these 
two runways unusable for landing in either direction and 
unusable for takeoffs to the west. 


In view of the violation of Part 626 of the Administra- 
tor’s Regulations, an aeronautical study is recommended. 


Cordinally, 


R. G. Armstrone 
R. G. Armstrong 
Airspace and Liaison 


J.A.11 


FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 


Memoranpum Date: 26 March 1962 


Subject: Special Aeronautical Study; Case No. 1-OB-1202 
From: U. §. Army Airspace Representative 
To: Chief, Airspace Utilization Branch, BA-550 


1. The Army has no immediate interest in the Freeway 
Airport at Mitchellville, Maryland. However, the proposed 
construction would apparently present a hazard to opera- 
tions, and the Army will support any objections based 
upon aviation safety. 


Rosert D. Hyman 
Robert D. Hyman 
Major, GS 
U.S. Army Airspace Representative 
Attachment 


NATIONAL PILOTS ASSOCIATION 
1025 coNNECTICUT AVENUE, N.W. 
WASHINGTON 6, D. C. 


March 30, 1962 


Chief, Airspace Utilization Branch 
Federal Aviation Agency 
New York International Airport 
Jamaica, New York 

Case 1-OB-1202 
Dear Sir: 


With respect to Airspace Case No. 1-OE-1202 giving 
details of a proposed power line to be erected adjacent to 
the Freeway Airport at Mitchelville, Maryland, we would 
like to file objections from an aeronautical standpoint for 
the following reasons. 


1. The erection of these power lines in the proposed 
location would cause the closing of the east-west runway, 
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the northwest runway, the southeast runway, and possibly 
the southwest-northeast runway. 


2. Should the above mentioned runways be allowed to 
remain open the glide angle over the wires will be too 
steep for length of the runways, thereby imposing a hazard- 
ous condition. 


3. According to the wind rose of the Freeway Airport, 
during the months of October through April the wind is 
out of the northwest which means that the northwest run- 
way is essential for the safe operation of the airport. Upon 
the erection of these wires, the elimination of the north- 
west runway would be necessitated. 


4. As far as the airport appearance is concerned these 
lines would be a definite hindrance. 


5. Freeway has been a licensed airport since May, 1959. 
In addition there has been an active runway (east and 
west) since the year 1946. 


6. Due to its location Freeway may become one of the 
foremost general aviation airports in the metropolitan 
Washington area. 


For these reasons we oppose the erection of the power 
lines in their proposed location. It would be our own wish 
that the power company would locate their lines in a place 
or in such a manner that they would not prove detrimental 
to the operation of the Freeway Airport. 


Yours very truly, 


Davi H. Scorr 
David H. Scott 
Executive Vice President 
DHS :dg 
ec: A. Bruce Boehm 
George W. Brewster 
Irvin R. Rodenhauser 
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AIRSPACE DOCKET REPLY FORM 
Flight Standards Field Division No. 1 
Region One 


Docket No. 1-OH-1202 
Case No. 
Date: April 10, 1962 
To: Chief, Airspace Utilization Branch, BA-550 
From: Chief, Aircraft Management Branch 


Subject: Construction of Transmission Lines—Freeway 
Airport, Mitchelville, Md. 


Date 
Revd. 


CoMMENTS: 


We oppose any construction this close to the end of 


runways. Our investigation of the proposal has been 
coordinated with the airports owner and the Maryland 
Aviation Commission. <A flight study of the area indi- 
eates the effective glide angle is too steep on approach 
for landing on the east-west runway and for landing 
on the northwest-southeast runway. Therefore, the 
proposed installation of these lines will cause the 
closing of these two runways. According to wind 
information, the months of October through April re- 
quire operation to and from the northwest runway. 


H. Heureicn 
for BE. B. Buancuarp, HA-220 


FAA NY-1106 (3/61) 
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FAA Letter, Dated April 26, 1962, Distributing Agenda for 
May 15, 1962 FAA Airspace Meeting 
FEDERAL AVIATION AGENCY 
EASTERN REGION 
FEDERAL BUILDING 
NEW YORK INTERNATIONAL AIRPORT 
JAMAICA, NEW YORK 


April 26, 1962 


To: All Participants, FAA Airspace Meeting 


Sussecr: Agenda for Informal FAA Airspace Meeting 
No. 30 to be held May 15, 1962 


Our next meeting will be on Tuesday, May 15, 1962, at 
10:00 A.M. in Conference Room 16, FAA Headquarters, 
Federal Building, New York International Airport, Ja- 
maica 30, New York. Conference Room 16, on street level, 
is best reached by the South Entrance to the Building. 


These meetings give aviation interests the opportunity to 
comment on agenda items proposed for formal airspace 
action. 


We urge your attendance. We solicit your ideas and rec- 
ommendations. Active participation will promote better 
understanding and provide constructive discussion helpful 
in resolving problems. 


Cuas. H. NewPou 


for Joserx J. Recan 
Chief, Air Traffic Division 
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FAA AIRSPACE MEETING NO. 30 
May 15, 1962 
Agenda Item No. 10 


MrrcHetuvitte, MaryLanp—Proposep Construction OF 
230 KV Transmission Lins; Case No, 1-OB-1202 


Discussion : 


1, 


The Federal Aviation Agency is conducting an aero- 
nautical study to determine the effects on airspace util- 
ization of the following proposal: 

Applicant: Potomac Electric Power Company 
Location: Mitchellville, Maryland 


Height: Above Ground ) See attached 
Above Mean Sea Level § sketch. 


. The applicant proposes to construct two double circuit 


230 KV transmission lines supported on steel towers, 
125 feet above ground and spanned approximately 800 
feet apart. The towers and transmission circuits will 
be located upon a 250 foot right of way strip which 
abuts the property line of the Freeway Airport, 
Mitchellville, Maryland. 


. Our preliminary study indicated that the section which 
passes west of Freeway Airport would exceed the hazard 
criteria of Part 626.12(a)(6) as applied to all of the 
runways at this airport. (See attached sketch for rela- 
tive proximity of transmission line and runways.) 


. This proposal was circularized for aeronautical com- 


ment by letter, dated March 14, 1962. 


. Aeronautical objections were made in response to the 


circularization based upon the conclusion that the pro- 
posed construction immediately adjacent to the Free- 
way Airport would necessitate closing the E/W and 
NW/SE runways and create a hazardous operating con- 
dition for the remaining runways. 


. Additional written formal comments to be included in 


the record will be accepted prior to or at the meeting. 
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FEDERAL AVIATION AGENCY 
UNITED STATES GOVERNMENT 
Memorandum 
Date: June 8, 1962 
Subject: FAA Airspace Meeting No. 30—May 15, 1962 
From: Program Coordinator, Airspace Utilization 
Branch 
To: Files 
° * * * 
Agenda Item No. 10 


Mitchellville, Maryland—Proposed Construction of 230 
KV Transmission Line; Case No. 1-OB-1202 


The proposal and written comments to our cireularization 
were reviewed. User representatives were advised that the 
proposal penetrated the approach surfaces of all four run- 


ways of the Freeway Airport, Mitchellville, Maryland. 
The proximity to the East/West and Northwest/South- 
east Runways was such that the erection of the trans- 
mission line would negate the use of these runways. Ap- 
proaches to and departures from the Northeast/Southwest 
Runway would be seriously compromised. 


Mr. Cornelius Means, Counsel for the Potomac Electric 
Power Company, took the position that the Freeway Air- 
way was, in fact, not an airport because the authority to 
operate as such had never been given by the Planning 
Board, Prince George County, Maryland. Mr. Means felt 
a decision relevant to the erection of the transmission line 
at the proposed location, hinged on the legal existence of 
the airport. This necessitated obtaining a special excep- 
tion from the Zoning authorities. He stated, further, that 
the cost of placing the line underground was prohibitive 
and not technically feasible because of the high voltage 
involved. 


Mr. Merrill Armour, Counsel for Irvin Rodenhauser, owner 
of Freeway Airport, replied that the airport is licensed 
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by the State of Maryland and does not require special 
zoning authorization. The airport dates back to 1942 and 
was licensed in 1959; there are about 20 planes based at 
the airport. 


The Chairman made the point that the issue is not whether 
the airport legally exists but, rather, does the proposal 
present a hazard to the airport. The legality of the air- 
port as it pertains to the Zoning laws, is related to the 
jurisdiction of the Zoning Board. We are not in the posi- 
tion to pass on the validity of the Zoning regulations. 


After much discussion which emphasized continually the 
validity of the airport, particularly between the attorneys 
for the proponent and the airport, the following comments 
on the proposal were made: 
AOPA—assuming the airport is operating legally, it 
is a hazard. 


U.S. Navy—if 626 is valid, valid objection. 
NBAA—no comment. 


NPA—oppose it as constituting a hazard to the airport. 


Joun F. Les 
Joun F. Les, BA-551 


. * * 


FEDERAL AVIATION AGENCY 
Determination of Hazard to Air Navigation 
(OE Docket No. 62-EA-4) 


The Federal Aviation Agency has circularized the fol- 
lowing proposal for aeronautical comment and has con- 
ducted a study to determine its effect upon the safe and 
efficient utilization of airspace. 


The Potomac Electric Power Company proposes to con- 
struct two double circuit 230,000 volt transmission lines 
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and supporting steel towers near Mitchellville, Maryland, 
aligned in a north/south direction near latitude 38° 56’ 
00” north, longitude 76° 46’ 00” west, at an over-all 
height of 285 feet above mean sea leval (125 feet above 
ground). 


Based upon the aeronautical study, it is the finding of 
the Agency that the proposed structures, which would be 
construeted within a 250-foot wide strip of property adjoin- 
ing the Freeway Airport, Mitchellville, Maryland, would 
render the East/West and Northwest/Southeast runways 
unusable, would derogate the use of the Northeast/South- 
west runway, and would have a substantial adverse effect 
upon aeronautical operations at the Freeway Airport. 


Pursuant to the authority delegated to me by the Ad- 
ministrator (14 CFR 626.33) it is found that the proposed 
structure would have a substantial adverse effect upon 
aeronautical operations at the Freeway Airport and it is 
hereby determined that the proposed structure would be a 


hazard to air navigation. 


This determination is effective as of the date of issuance 
and will become final 30 days thereafter unless an appeal 
is filed under Section 626.34 (14 CFR 626.34). If the ap- 
peal is denied, the determination will then become final as 
of the date of the denial or 30 days after the issuance of 
the determination, whichever is later. 


JOsEPH VIVARI 
Joseph Vivari, Acting Chief 
Obstruction Evaluation Branch 


Issued in Washington, D. C., on October 19, 1962 
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BEFORE THE ADMINISTRATOR OF THE FEDERAL AVIATION AGENCY 
OE Docket No. 62-EA-4 
In the Matter of 


Poromac Execrric Power Company 


Determination of Hazard to Air Navigation 


Petition for Public Hearing 


The undersigned, Potomac Electric Power Company, the 
sponsor of the proposed construction project referred to 
in the above-captioned Determination,* hereby petitions 
the Administrator of the Federal Aviation Agency, pur- 
suant to the provisions of § 626.34 of the Regulations of 
the Administrator (14 CFR 626.34), for a public hearing 
for the purpose of obtaining a formal decision of the Ad- 
ministrator on the matter, and as grounds therefor states 
that: 


1. The Petitioner is a District of Columbia and Virginia 
corporation having its principal place of business at 929 
E Street, Northwest, Washington 4, D. C. It is engaged 
in the generation, transmission, distribution and sale of 
electric power and energy in the District of Columbia and 
in the States of Maryland and Virginia, and is subject to 
regulation by the Public Utilities Commission of the Dis- 
trict of Columbia, the Public Service Commission of Mary- 
land, the State Corporation Commission of Virginia and 
the Federal Power Commission. 


2. The Petitioner is the sole supplier of electric power 
and energy to the public (including most of the buildings, 
installations and facilities of the United States Govern- 
ment located in the Petitioner’s service area) in the Dis- 
trict of Columbia, in a small portion of Arlington County, 


*F.R, Doc. 62-10849, published in the Federal Register, issue of October 
31, 1962 (Volume 27, No. 212), at page 10593. 
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Virginia, and in large portions of Montgomery and Prince 
George’s Counties, Maryland. Attached hereto as Exhibit 
A is a general map of the Petitioner’s service area and 
electric system dated August 31, 1962. 


3. The Petitioner presently owns and operates steam- 
electric generating stations, having an aggregate net capa- 
bility of 1,564,500 kilowatts, located on the Potomac River 
in Alexandria, Virginia, on the Anacostia River at Benning 
and Buzzard Point in the District of Columbia and on the 
Potomac River at Dickerson, Montgomery County, Mary- 
land. 


4. The Petitioner’s electric system is presently, and for 
many years past has been, interconnected with that of 
Baltimore Gas and Electric Company through various tie 
lines, the principal one of which is a 230,000 volt, steel 
tower transmission line extending between the Petitioner’s 
Burtonsville Substation No. 120 in Prince George’s County, 
Maryland, and the Howard Substation of said Baltimore 


Gas and Electric Company near Ellicott City, Maryland. 


5. In June, 1959, the Petitioner placed in service the first 
generating unit at its Dickerson, Maryland, generating 
station. Such generating station is connected with the 
Petitioner’s electric system by means of two 230,000 volt, 
steel tower, transmission lines extending between said gen- 
erating station and the Petitioner’s said Burtonsville Sub- 
station No. 120. 


6. As indicated above, the aggregate net capability of 
the Petitioner’s existing generating facilities is 1,564,500 
kilowatts. On August 21, 1962 the Petitioner’s gross 60- 
minute integrated peak load reached a new high of 
1,395,000 kilowatts. Since during the past ten years the 
Petitioner has experienced an average annual growth in its 
peak load of approximately 9% it is essential that the 
Petitioner place additional generating facilities in opera- 
tion prior to the Summer of 1964 (the Summer being the 
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period during which the Petitioner experiences its annual 
peak load). 


7. The Petitioner is now engaged in constructing a new 
steam-electric generating station at Chalk Point on the 
Patuxent River in the extreme southeasterly corner of 
Prince George’s County, Maryland. The first generating 
unit at such station (having a net capability of 324,000 
kilowatts) is to go into operation in the Spring of 1964 
and a second, identical unit is to go into operation in the 
Spring of 1965. 


8. In order to be able to connect said Chalk Point gen- 
erating station with its electric system, the Petitioner has 
acquired substantially all of a 250 foot wide right-of-way 
extending from said Chalk Point generating station to its 
above-mentioned Burtonsville Substation No. 120. The lo- 
cations of said generating station and said substation, and 
the course of said right-of-way, are shown on Exhibit A 
hereto. Said Exhibit A also shows the location, adjacent 
to said right-of-way, of the Freeway Airport at Mitchell- 
ville, Maryland, which is the airport referred to in the 
above-captioned Determination. 


9. In September, 1956, the Petitioner secured an option 
on the Chalk Point generating station site and immediately 
began a study to fix the route to be followed by the right- 
of-way for the transmission lines needed to connect such 
station to the Petitioner’s said Burtonsville Substation No. 
120. By mid-1958 such route (including the portion of the 
right-of-way in the vicinity of said Freeway Airport) had 
been largely determined (using aerial photographs which 
gave no indication of any airport operation on the prop- 
erty which is now the site of said Freeway Airport), and 
by November 16, 1960 all but one of the necessary property 
acquisitions in the vicinity of such airport had been com- 
pleted. The final such acquisition was completed on May 9, 
1961. 
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10. Petitioner proposes to construct on said right-of-way 
two 230,000 volt, steel tower, double circuit transmission 
lines, with each of such towers having a height of approxi- 
mately 125 feet above ground level and with the towers on 
each line to be located at intervals of approximately 1,000 
feet. 


11. The location, construction, maintenance and opera- 
tion of said steel tower transmission lines, including the 
portions thereof in the vicinity of said Freeway Airport, 
is essential to the performance by the Petitioner of its 
public utility obligations, and essential to the furnishing 
of adequate electric service to the Washington Metropoli- 
tan Area, including the many governmental buildings, in- 
stallations and facilities located therein. 


12. Said Freeway Airport is a privately owned and op- 
erated airport used solely by light aircraft operated for 
private pleasure, sport and/or business. 


13. The Form FAA-2681, seeking airspace clearance, 
filed with the Federal Aviation Agency by the owner and 
operator of said Freeway Airport was dated December 16, 
1961 and indicated that such owner and operator was then 
aware of the Petitioner’s proposed transmission line con- 
struction in the vicinity of the airport. The Petitioner 
was given no opportunity to be heard with respect to the 
propriety of granting such airspace clearance to such air- 
port. 


14. The above-captioned Determination finds ‘‘that the 
[Petitioner’s] proposed structure would have a substan- 
tial adverse effect upon aeronautical operations at the 
Freeway Airport’’ and determines ‘‘that [such] proposed 
structure would be a hazard to air navigation’’, which said 
determination, if it should become final, might, conceivably, 
cast doubt upon the Petitioner’s right to construct, main- 
tain and operate said transmission lines or subject the 
Petitioner to liability in the event an aircraft, in the course 
of its use of said Freeway Airport, should come into con- 
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tact with essential public service facilities constructed 
and maintained by the Petitioner on its said 250 foot 
wide right-of-way in the vicinity of said airport. 


15. The above-captioned Determination made no finding 
or determination as to what action should be taken for 
the protection of persons and property on the ground or 
as to what, in the public interest, would be the most effi- 
cient utilization of the navigable airspace above the Peti- 
tioner’s said 250 foot wide right-of-way in the vicinity of 
said Freeway Airport, and in the making of said Deter- 
mination no consideration was given to the large public 
interest affecting the Petitioner’s operations as a public 
utility or to the essential public service nature of the 
facilities proposed to be constructed, maintained and op- 
erated by the Petitioner on its said right-of-way. 


Wuenrerore, the Petitioner prays that a public hearing, 
under Subpart D of Part 626 of the Regulations of the 
Administrator, be conducted on the Petitioner’s said pro- 


posed construction in order to determine, in the light of 
the over-all public interest, the effect of the proposed con- 
struction upon the safety of aircraft and, even more im- 
portantly, upon the efficient utilization of the navigable 
airspace. 


Respectfully submitted, 
Poromac Execratc Power Company 


By Gerorce Bisser, 
George Bisset, 
Senior Vice President. 
Washington, D. C. 
November 16, 1962. 


Cornetius Mrans, 
929 E Street, N. W., 
Washington 4, D. C. 
Attorney for Potomac Electric 
Power Company. 


J.A. 24 


Districr ofr COLUMBIA, SS.: 


Gxorce Bisset, being first duly sworn on his oath, de- 
poses and says that he is the Senior Vice President of 
Potomac Electric Power Company, the Petitioner named 
in the foregoing Petition, that he has read said Petition 
by him subscribed, that he knows the contents thereof, and 
that the matters and things therein stated he verily be- 
lieves to be true. 


GrorceE Bisset 
George Bisset 


Subscribed and sworn to before me this 16th day of 
November, 1962. My Commission expires June 14, 1965. 


[NOTARIAL SEAL] Inpuna C. SHEPP, 
Indiana C. Shepp, 
Notary Public, D. C. 


BEFORE THE ADMINISTRATOR OF THE FEDERAL AVIATION AGENCY 
OE Docket No. 62-BA-4 
In the Matter of 
Poromac Exrecrric Powrr Company 


Determination of Hazard to Air Navigation 


Answer to Petition for Public Hearing 


Irvin R. Rodenhauser and Frances M. Rodenhauser, 
Church Road, Box 163, Mitchellville, Maryland, are the 
proprietors of the Freeway Airport, located at the inter- 
section of John Hanson Highway and Church Road, 
Mitchellville, Maryland. They hereby make answer to the 
petition for public hearing filed herein on November 16, 
1962 by the Potomac Electric Power Company: 


1. The Rodenhausers do not object to a public hearing in 
this matter. 
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2. However, the petition for public hearing filed by the 
Potomac Electric Power Company does not show an ade- 
quate foundation for said petition, and such hearing should 
be denied until an adequate petition is filed; Section 626.34 
of the Regulations of the Administrator. Section 626.12 
provides that a proposed structure which would extend 
above certain specified criteria would ultimately be deter- 
mined to be a hazard to air navigation unless, upon an 
aeronautical study of the structure under this part, the 
Agency finds that notwithstanding violation of criteria, 
such construction would not constitute a hazard. <A pre- 
liminary study by the Agency indicated that the proposed 
transmission lines and supporting towers would exceed 
the hazard criteria of Part 626.12(a)(6) as applied to all 
of the runways of Freeway Airport. Further, the Agency 
determination of October 19, 1962 concludes that the pro- 
posed structures would render two of the three runways 
unusable, and would derogate the use of the third runway, 
and would have a substantial adverse effect on aeronautical 


operations at the Freeway Airport. 


3. The proponent of the structures does not deny the 
result of the Agency’s preliminary study, nor does it deny 
the conclusions of the Agency’s determination of October 
19, 1962. Unless in some way the proponent alleges that 
the results and conclusions reached by the Agency are in 
error, by alleging that the proposed structures would not 
violate any of the criteria of 626.12, or that notwithstand- 
ing violation of such criteria, such construction would not 
constitute a hazard, the petition for public hearing does 
not have adequate foundation, and the hearing should be 
denied. 


4. The Rodenhausers would be prejudiced by the grant 
of a public hearing upon the present petition, for the rea- 
son that they presently contemplate becoming a party to 
any hearing that may be awarded, and in order for them 
to adequately meet the issues raised by the proponent it 
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will be necessary for them to have some advance notice of 
what they will be. 


Respectfully submitted, 


s/ Joun §. Yovicz 
Armour, Herrick, Kneipple & 
Allen 
1001-15th St., N. W. 
Washington, D. C. 
Attorneys for the 
Rodenhausers 


FAA Letter to Pepco, Dated February 1, 1963, Denying 
Petition for Public Hearing 


FEDERAL AVIATION AGENCY 
WASHINGTON 25, D.C. 


February 1, 1963 


OFFICE OF THE ADMINISTRATOR 


Dear Mr. Bisset: 


This is in reply to your petition dated November 16, 1962, 
for a public hearing with respect to the Agency’s determi- 
nation in OE Docket No. 62-EA-4. 


We regret to inform you that our examination of this mat- 
ter forces us to deny the petition for a hearing. The 
grounds given as the basis for obtaining a hearing and 
formal decision of the Administrator do not constitute ade- 
quate foundation for the granting of a hearing pursuant 
to Section 77.39(c)(New) of the Regulations. 
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Accordingly, you are advised that your petition for public 
hearing may not be granted. 


Sincerely, 


Harorp W. Grant 

Harold W. Grant 
Lieutenant General, USAF 
Deputy Administrator 


Mr. George Bisset 

Senior Vice President 

Potomac Electric Power Company 
929 E Street, N. W. 

Washington 4, D. C. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17706 


Poromac Execrric Power Company, 929 E Street, N. W., 
Washington 4, D. C., Petitioner, 


vs. 


N. E. Hauasy, Administrator of the Federal 
Aviation Agency, Respondent. 


Petition for Review Under Sec. 1006(a) of the 
Federal Aviation Act of 1958 


To the Honorable, the United States Court of Appeals for 
the District of Columbia Circuit: 


The Petitioner herein, Potomac Electric Power Com- 
pany, a District of Columbia and Virginia corporation 
having its principal place of business at 929 E Street, 
N. W., Washington 4, D. C., and engaged in the generation, 
transmission and distribution to the public of electric 
power and energy in the Washington metropolitan area, 
hereby respectfully petitions this Honorable Court to re- 
view, pursuant to Sec. 1006(a) of the Federal Aviation 
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Act of 1958 [P.L. 85-726, August 23, 1958; 72 Stat. 795; 
U.S.C. Title 49, §1486(a)], certain orders issued by, or 
under the authority of, the respondent Administrator of 
the Federal Aviation Agency (the ‘‘Administrator’’) as 
hereinafter set forth. 


I. Narore or PRocEEDINGS 


1. The proceedings as to which review is sought were 
under Subparts A, B and C of Part 626 of Subchapter EB 
of Chapter III of Title 14 of the Code of Federal Regula- 
tions, as such Subparts were in effect prior to December 
12, 1962." 


2. Such proceedings resulted in the issuance by the Act- 
ing Chief of the Obstruction Evaluation Branch of the 
Federal Aviation Agency, on October 19, 1962, allegedly 
pursuant to authority delegated to him by the Adminis- 
trator, of a ‘‘Determination of Hazard to Air Navigation 
(OE Docket No. 62-EA-4)”’, determining that certain 
above-ground electric transmission facilities proposed to 
be constructed, operated and maintained by the Petitioner 
on its fee-owned real property would be a ‘‘hazard to air 
navigation” in respect of a certain privately owned and 
operated airport located adjacent to Petitioner’s said real 
property. Said Determination made no provision for the 
payment of any compensation to the Petitioner. During 
the course of such proceedings, the Petitioner was given 
no opportunity to be heard as to the respective public 
interests to be served by its said facilities and by the air 
navigation related to said airport. 


3. On November 16, 1962, being a date within 30 days of 
the date of issuance of said Determination, the Petitioner 
filed a petition with the Administrator for a public hearing 
for the purpose of obtaining a formal decision of the Ad- 
ministrator on the matter, as required by the Adminis- 


* Effective December 12, 1962, Part 626 was deleted from Capter III of 
Title 14, CFR, and in ite place was substituted Part 77 of Subchapter E 
[New] of Chapter I of said Title 14. 
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trator’s then effective regulations (14 CFR 626.34) in 
order to prevent said Determination from becoming final. 


4. Subsequently, by letter dated February 1, 1963, the 
Petitioner was advised by the Deputy Administrator of 
the Federal Aviation Agency that such petition was denied. 
Under the provisions of §77.37(b) of Part 77 of Sub- 
chapter E [New] of Chapter I of Title 14 of the Code of 
Federal Regulations said Determination became final upon 
the denial of such petition. 


Tl. Venve 


1. Sec. 1006(a) of the Federal Aviation Act of 1958 
[P.L. 85-726, August 23, 1958; 72 Stat. 795; U.S.C. Title 
49, § 1486(a)] provides that any order, affirmative or nega- 
tive, issued by the Administrator under the Act (with one 
non-relevant exception) shall be subject to review by the 
courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia upon peti- 
tion, filed within sixty days after the entry of such order, 
by any person disclosing a substantial interest in such 
order. 


2. Sec. 1006(b) of said Act [P.L. 85-726, August 23, 
1958; 72 Stat. 795; U.S.C. Title 49 §1486(b)] provides 
that the petition for review shall be filed in the court for 
the circuit where the petitioner resides or has his principal 
place of business or in the United States Court of Appeals 
for the District of Columbia. 


TII. Grounps Urow Wace Rewer Is Soucstr 


The Petitioner asserts that, if said Determination could 
operate in any way to prejudice the Petitioner in its con- 
struction, operation and maintenance of said above-ground 
electric transmission facilities on its said fee-owned real 
property, or to impair or affect adversely any right or 
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rights which the Petitioner would otherwise have in con- 
nection with its said use of said property, then: 


(a) The Administrator lacks statutory authority to 
make said Determination. 


(b) If such statutory authority be found to exist, its 
said exercise by the Administrator, without the payment 
of just compensation to the Petitioner, is an unlawful exer- 
cise of said statutory authority as constituting a taking of 
the property of the Petitioner for public use in violation of 
the Fifth Amendment to the Constitution of the United 
States. 


(c) If such statutory authority be found to exist and if 
it may, constitutionally, be exercised by the Administrator 
without the payment of just compensation to the Petitioner, 
it may be exercised by the Administrator only (i) after the 
Petitioner has had an opportunity to present evidence as 
to the respective public interests to be served by its said 
facilities and by said air navigation, and (ii) upon the 


basis of appropriate findings by the Administrator as to 
the efficient utilization of the navigable airspace, which 
findings are supported by, among other things, substan- 
tial evidence of record that the public interest to be served 
by said air navigation is superior to the public interest 
to be served by the Petitioner’s said facilities. 


Wuererore, the Petitioner prays that review of said 
proceedings be granted and that, upon such review, an 
appropriate order be entered either (i) dismissing this 
Petition on the ground that said Determination cannot 
operate in any way to prejudice the Petitioner in its said 
use of its said fee-owned real property, or to impair or 
affect adversely any right or rights which the Petitioner 
would otherwise have in connection with its said use of 
said property; or (ii) setting aside said Determination 
and dismissing said proceedings; or (iii) setting aside 
said letter order of February 1, 1963, directing that the 
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Petitioner be granted a public hearing at which it may 
present evidence as to the respective public interests to be 
served by its said proposed facilities and by said air navi- 
gation, and directing the Administrator, in making his 
final determination, to make appropriate findings, in the 
light of, among other things, such evidence, on the efficient 
utilization of the navigable airspace. 


Respectfully submitted, 
Poromac Execraic Power Company 


By S. R. WoopzetL 
S. R. Woodzell 
Senior Vice President 
Washington, D. C., 
March 15, 1963. 


Corvetius Means 
Cornelius Means 
929 E Street, N. W., 


Washington 4, D. C., 
Attorney for the Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 
Poromac Execrric Power Company, Petitioner 
v. 


N. E. Haxasy, Administrator of the Federal Aviation 
Agency, Respondent 


Ow Petrrion ror REVIEW OF AN OrpveEr oF THE ADMINISTRATOR 
oF THE FEDERAL AVIATION AGENCY 


—— 


Stipulation of Issues and Schedule for Designation of Record 
and Briefing 


1. Pursuant to Rule 38(g) of this Court, it is hereby 
stipulated and agreed by counsel for the Potomac Electric 
Power Company and the Federal Aviation Agency, that 
the material issues presented by this petition are: 


a. Whether this Court has jurisdiction to review the 
determination by the Federal Aviation Adminis- 
trator that the proposed construction of power lines 
by Potomac Electric Power Company on property 
abutting the Freeway Airport would constitute a 
hazard to air navigation. 


. Whether the Administrator has statutory authority 
(a) to make a determination that a proposed struc- 
ture would be a hazard to air navigation, and (b) to 
do so without providing for just compensation. 


. Assuming that the Administrator has such authority, 
whether it may be exercised without affording the 
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petitioner an opportunity to present evidence as to 
the respective public interests involved in the airport 
and in petitioner’s power lines, and without the 
Administrator making findings in the light thereof 
as to the efficient utilization of the navigable air- 
space. 


9. It is further stipulated and agreed that the designa- 
tions for printing shall be served, and the briefs filed, 
according to the following schedule: 


a. Petitioner shall serve a designation of portions of 


c. 


the record for printing in the joint appendix on or 
before May 16, 1963. 


. Respondent (and intervenor, if any) shall serve a 


designation of any additional portion of the record 
for printing on or before May 23, 1963. 


Petitioner’s brief and the joint appendix shall be 
due on or before June 17, 1963. 


d. Respondent’s (and intervenor, if any) brief shall be 
due on or before July 26, 1963. 


e. 


Petitioner’s reply brief, if any, shall be due on or 
before August 15, 1963. 


LioneL KesTENBAUM 
Department of Justice 
Washington 25, D. C. 

Attorney for Respondent 


Cornetius Means 
Potomac Electric Power Company 
929 E Street, N. W. 
Washington, D. C. 
Attorney for Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1962 
No. 17,706 


Potomac Execrric Power ComPaNy 
Vv. 
N. E. Hatasy 


Before: Fany, Circuit Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is hereby approved, and 
it is 


Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


Dated: May 13, 1963 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 


Poromac Execrric Power Company, 929 E Street, N. W., 
Washington 4, D. C., Petitioner 


vs. 


N. E. Hatasy, Administrator of the Federal Aviation 
Agency, Respondent 


Motion of Irvin R. and Frances M. Rodenhauser for 
Leave to Intervene 
Now comes Irvin R. and Frances M. Rodenhauser (here- 
inafter called the Rodenhausers), pursuant to Rule 38 (f) 
of the Court’s Rules, to move the Court for leave to inter- 
vene in the above-entitled case, and for grounds states as 
follows: 


1. The Rodenhausers reside at Church Road, Box 163, 


Mitchellville, Maryland, and are the proprietors of the 
Freeway Airport, located at the intersection of John Han- 
son Highway and Church Road, Mitchellville, Maryland. 


2. The petitioner proposes to construct, operate and 
maintain certain above-ground electric transmission facili- 
ties on its fee-owned real property which is adjacent to 
Freeway Airport. 


3. Certain administrative proceedings concerning the pe- 
titioner’s proposal were had before the Federal Aviation 
Agency, and the Rodenhausers because of their interest 
were a party to these proceedings. The proceedings re- 
sulted. in the issuance by the Acting Chief of the Obstruc- 
tion Evaluation Branch of the Federal Aviation Agency, 
on October 19, 1962, pursuant to authority delegated to 
him by the Administrator, of a ‘‘Determination of Hazard 
to Air Navigation (OE Docket No. 62-EA-4),’’ determining 
that the petitioner’s proposed transmission facilities, if 
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erected, would constitute a hazard to air navigation in that 
they would render two of the runways at Freeway Airport 
unusable, would derogate the use of the third runway, 
and would have a substantial adverse effect upon aeronau- 
tical operations at the Freeway Airport. Petitioner’s re- 
quest to the Administrator for a public hearing for the 
purpose of obtaining a formal decision of the Administrator 
on the matter was denied. 


4. The Rodenhansers, as owners of Freeway Airport, 
have a substantial interest in all of the matters raised by 
the petitioner in this appeal. While it may be that the 
interest of the Rodenhausers is the same or similar to 
the interest of the Administrator and, therefore, may be 
represented by the Administrator in this appeal, the Roden- 
hausers have no assurance of this. 


Wuererore, the Rodenhausers move the Court for leave 
to intervene and participate as a party in the above-en- 
titled case. 


Respectfully submitted, 


Joun S. Yopice 

John S. Yodice 
6406 Georgia Ave., N. W. 
Washington, D. C. 


Merritt ARMOUR 
Merrill Armour 
1001 - 15th St., N. W. 
Washington 5, D. C. 
Attorneys for the Rodenhausers 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,706 


September Term, 1962 


Poromac Execrric Power Company, Petitioner, 


Vv. 


N. E. Hazasy, Administrator, Federal Aviation Agency, 
Respondent. 


Before: Fahy, Danaher and Wright, Circuit Judges, in 
Chambers. 


Order 


On consideration of the unopposed motion of Irvin R. 
and Frances M. Rodenhauser for leave to intervene, it is 


Oxperep by the court that Irvin R. and Frances M. 
Rodenhauser are hereby granted leave to intervene and 
to file a single brief in this case. 


Per Curiam. 
Dated: Jun. 3, 1963 
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United States Court of Appeals 


For tHe Drstricr or Cotumsia Cimcurr 
No. 17,706 


Poromac Evecrric Power Company, Petitioner, 
v. 


N. E. Hatasy, Administrator of the Federal Aviation 
Agency, Respondent 


(Irvin R. and Frances M. Ropennavser, Intervenors). 


On Petition for Review of an Order of the Administrator 
of the Federal Aviation Agency 


REPLY BRIEF AND SUPPLEMENTARY APPENDICES 
FOR PETITIONER 


THE POSITIONS OF THE PARTIES* 


In its Petition for Review Pepco asks, as an alternative 
remedy, that an appropriate order be entered by this 
Court dismissing the Petition on the ground that the Ad- 


*While Pepco does not think it necessary to discuss the Respond- 
ent’s ‘‘Counter-Statement of tho Case?’ (Respondent’s Brief 1-6), it does 
wish to note that (i) it has never admitted that the Intervenors’ airport 
‘chas been in operation since 1942 or 1946’? but has never been given an 
opportunity to submit evidence to the contrary, and (ii) Note 5 on page 6 
of the Respondent’s Brief is in error in stating that Pepco asked the Prince 
George’s County Circuit Court for an injunction. Tho only relief sought in the 
action was a declaratory judgment. 
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ministrator’s Determination cannot adversely affect Pepco 
(JA 30). And in its principal brief Pepco says, at page 
16, that it is convinced, in the light of the lack of authority 
in the Administrator to control the use of airspace by 
non-aeronautical interests (as made clear in such brief), 
that 


“Since the Administrator is primarily concerned 
with the safety of the flying public and since he must 
be presumed to be aware of his lack of authority over 
non-aeronautical uses of the airspace ... , the Deter- 
mination [was] intended simply as a factual finding 
of a potential hazard to flying operations at Freeway 
Airport which, when it becomes a reality, will have 
to be recognized by the Intervenor proprietors of the 
airport in determining whether to continue to use the 
affected runways and thus expose their users to the 
risks inherent in the existence of the hazard.’’ (Peti- 
tioner’s Brief 15) 


The Respondent Administrator, in his brief, takes the 
position that 


«The FAA determination is a declaration that 
the structure is not compatible with air navigation 
safety requirements but does not purport to prohibit 
the erection or alteration of the structure. ...”? (Re- 
spondent’s Brief 7) 


Further, the Administrator says that he ‘‘does not pur- 
port to choose between the competing aeronautical and 
non-aeronautical uses’? (Respondent’s Brief 14) and that 
the Determination 


“. . , did not purport to construe [Sees. 101(24) 
(PA 4), 104 (PA 5) and 307(a) (PA 8) of the Act] 
or pass upon the respective rights of the airport and 
Pepco against each other. ...”’ (Respondent’s Brief 
20) 
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Accordingly, the Administrator asks that the Petition be 
dismissed, as non-reviewable. 


Finally, the intervenor proprietors of the airport file 
no brief of their own, but simply adopt the Administrator’s 
brief, saying that they ‘‘are satisfied that [it] adequately 


states’’ their position. 


Thus, the parties are in apparent agreement that the 
Petition should be dismissed. However, from the stand- 
point of Pepco it is essential that such dismissal be ac- 
companied and explained by an opinion of the Court ad- 
judicating (i) that the Determination is merely a finding 
of fact by the Administrator that for aircraft to fly through, 
or in dangerous proximity to, the airspace occupied by 
the structures and wires which Pepco proposes to erect 
on its property will be hazardous, both for the aircraft 
and for such Pepco facilities; (ii) that the Determination 
in no way constitutes a finding or holding by the Ad- 
ministrator that the use of such airspace, by aircraft 


landing or taking off at Freeway Airport, is the pre- 
ferred or ‘“‘efficient’’ use thereof; and (iii) that the Deter- 


mination did not operate to ‘‘assign”’ the use of such air- 
space within the meaning of Sec. 307(a) of the Act (PA 8). 


It is submitted that the position taken by the Admin- 
istrator in his brief and adopted by the Intervenors pro- 
vides full warrant for such an adjudication by the Court, 
particularly in the context of Pepco’s arguments, in its 
principal brief, as to the lack of power in the Administrator 
to deprive Pepco of its rights as a landowner, which argu- 
ments neither the Administrator nor the Intervenors have 
seen fit to attempt to answer. And if the Court should 
merely dismiss the Petition without supporting the dis- 
missal by such an adjudication as to the meaning and 
effect of the Determination, Pepco would be exposed to 
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the possibility of a future interpretation of such meaning 
and effect contrary to the position taken in the Admin- 
istrator’s brief and adverse to Pepco’s rights as the owner 
of its transmission line real property.* 


Although the parties are thus in apparent agreement 
that the Petition should be dismissed because the Deter- 
mination cannot affect Pepco adversely, this Court still 
has before it, of course, the task of ascertaining the true 
meaning and effect of the Determination. As a possible 
aid to the Court in so doing, we offer the following brief 
analysis of what appears to us to be the salient point at 
issue: 


1. The Determination was issued pursuant to Part 626 
of the Administrator’s Regulations, the preamble to which 
says that ‘‘the Act authorizes and directs the Administra- 
tor to regulate the use of the navigable airspace in order 
to insure aircraft safety and efficient utilization’? (PA 
21). Part 626 assigns as the authority for its issue Secs. 


104 (PA 5), 307 (PA 8), 313 (PA 11), 1001 (PA 13), 
and 1101 (PA 16) of the Act. The only one of such sec- 
tions that uses the term ‘‘efficient utilization”? of airspace 
is Sec. 307. 


2. Sec. 307 directs the Administrator ‘‘to assign by rule, 
regulation, or order the use of the navigable airspace under 
such terms ... as he may deem necessary in order to insure 
the safety of aircraft and the efficient utilization of such 
airspace’’, 


* As to this possibility, the Respondent merely states that ‘‘Certainly a 
court in any future case will not be bound by the ‘determination’ in con- 
struing the... Act ...’’ (Respondent’s Brief 20). The difficulty, as we 
see it, is that if this Court should dismiss the Petition without an adequate 
adjudication as to the meaning and effect of the Determination, a court in 
some subsequent case might consider the dismissal to have affirmed the Deter- 
mination as a final decision by the Administrator that the use by aircraft of 
the airspace superjacent to Pepco’s property is the ‘‘efficient utilization’’ of 
such airspace and to havo foreclosed any collateral attack on the power of 
the Administrator to make such a determination. 
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3. § 626.1 of Part 626 says that one of the purposes of 
the Part is ‘‘to determine the effects of . . . structures 
[which would exceed the criteria in Part 626] upon the 
safety of aircraft in flight and the efficient utilization of 
airspace’’ (PA 24), and § 626.2 defines ‘‘Determination”’ to 
mean ‘‘a decision .. . as to the effect upon air navigation 
of a specific construction proposal, from an airspace utili- 
zation standpoint’? (PA 25). 


4. The opening paragraph of the Determination states 
that the FAA ‘‘has conducted a study to determine [the] 
effect [of the proposed Pepco construction] upon the safe 
and efficient utilization of airspace’? (JA 17). 


5. In its principal brief Pepco argues, among other 
things, that the Determination is defective because, al- 
though apparently issued under the authority of Sec. 307 (a) 
of the Act (PA 8), it contains no finding as to the ‘‘efficient 
utilization’? of the airspace (Petitioner’s Brief 38). 


6. In his brief the Administrator argues, presumably 


relying on the absence from the Determination of an 
express finding as to ‘‘efficient utilization,’’ that the Deter- 
mination ‘‘did not purport to construe these statutory 
provisions [referring to Secs. 104 and 307(a) of the Act] 
or pass upon the respective rights of the airport and Pepco 
against each other’’ (Respondent’s Brief 20). 


7. Thus, the Administrator seizes upon the absence from 
the Determination of what appears to Pepco to be an es- 
ential finding, as the ground for his argument that the 
Determination is not an attempted assignment of the use 
of airspace under Sec. 307(a) of the Act (PA 8) and 
hence is not reviewable. This, we submit, is the basic issue 
before the Court—was the Determination an attempt to 
‘Cassign’’ the use of airspace within the meaning of Sec. 
307(a) which was invalid for the numerous reasons given 
in Pepco’s principal brief, or was it simply a wholly un- 
necessary ‘‘finding of the physical fact that a 125 foot tall 
tower occupying airspace through which an airplane must 
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fly will be a hazard to the flight of such airplane’’ (Peti- 
tioner’s Brief 42)? 


8. As casting possible light upon this issue, we point 
out that between the effective date of Part 626 and Au- 
gust 31, 1963, a total of 43 determinations of hazard to 
air navigation were published by the Administrator in 
the Federal Register.* Each of such determinations con- 
tained, in its opening paragraph, language similar to that 
found in our Determination, i.e. that the FAA had con- 
ducted a study to determine the effect of the proposed con- 
struction upon the safe and efficient utilization of airspace. 
Fifteen of such determinations (including the one involved 
in this case), made no express finding as to the efficient 
utilization of airspace, but the remaining 28 of such deter- 
minations each contained a finding that the proposed con- 
struction would have a substantial adverse effect upon the 
efficient utilization of airspace. A recent example of such 
latter type of determination, in a situation apparently 
almost identical to that involved here, is attached hereto as 
Appendix B. 


Since it is not reasonable to suppose that the Admin- 
istrator intentionally makes two different kinds of deter- 
minations to be applied to substantially identical situa- 
tions—one of which is intended merely to point out the 
physical incompatibility of two competing airspace uses 
and the other of which is intended to decide what is the 
‘efficient utilization’’ of the airspace, it is possible that 
this Court might consider the Determination here involved 
to be intended as an assignment of airspace use despite 
its apparently inadvertent omission of an express finding 
as to efficient utilization. 


* The respective Federal Register citations are given in Appendix A hereto. 
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CONCLUSION 


Regardless of the intent of the Administrator in issuing 
the Determination, it is clear, as Pepco says in its principal 
brief (p. 18), 


«c. | . that the general tenor of the Determination, 
and the Regulations under which it is issued, is such 
as to suggest to the reader that the proposed struc- 
tures have been outlawed’’. 


Such being the case, this Court, in response to Pepco’s 
Petition for Review, should make clear either that the 
Determination can have no such effect or that, having such 
effect, it is beyond the statutory and constitutional powers 
of the Administrator. 


Respectfully submitted, 


Cornetivus Means 
Txomas E. O’DEa 
GeorcE W. WaRLICK 
929 E Street, N. W. 
Washington 4, D. C. 
Attorneys for the Petitioner. 


Washington, D. C. 
September 10, 1963 
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APPENDIX A 


FAA Determinations of Hazard to Air Navigation 
Published in Federal Register between July 15, 1961 and 
August 31, 1963 


Containing Finding as to Containing No Finding 
Efficient Utilization of as to Efficient Utilization 
Airspace of Airspace 


27 F.R. 10594 26 F.R. 10105 
27 F.R. 10972 26 F.R. 10107 
26 F.R. 10248 
26 F.R. 10373 
26 FR. 10944 
27 FR. 2938 
27 FR. 3016 
27 E.R. 7464 
27 FR. 7580 
27 F.R. 9665 
§27 FR. 10593 
27 F.R. 11026 
27 FR. 11241 
28 F.R. 1748 
28 FR. 4593 


428 F 
28 FR. 8476 
28 F.R. 9447 
28 FR. 9544° 
28 FR. 9545 


* Two determinations are printed on this page. 
+ This determination is printed in Appendix B. 
§ This is the Determination involved in this case. 
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APPENDIX B 
[28 F.R. 7681] 
FreperaL Aviation AGENCY 
[OE Docket No. 63-WE-5] 
Pactric Gas anp Exectric Co. 
Determination of Hazard to Air Navigation 


The Federal Aviation Agency has circularized the follow- 
ing proposal for aeronautical comment and has conducted 
a study (4-OB-2237) to determine its effect upon the safe 
and efficient utilization of navigable airspace. 


The Pacific Gas and Electric Company, San Francisco, 
California, proposes to construct a 12,000-volt transmis- 
sion line near Meadowlark Field, an airport with a single 
runway 1,700 feet in length at Livermore, California. In 
the vicinity of the airport, the line would be supported by 
six wooden poles aligned from north to south for a distance 
of approximately 805 feet, then west to east for a distance 
of approximately 440 feet near latitude 37°3940’N., longi- 
tude 121°41’45” W., at an overall height of 760 feet above 
mean sea level, 30 feet above ground. The north/south 
portion of the line would cross the extended runway center- 
line of Meadowlark Field at a distance of 105 feet west of 
the west end of the runway, and would exceed the stand- 
ards contained in §$77.27(b)(3) and (c)(3)(iii) of the 
Federal Aviation Regulations by 23 and 22 feet, respec- 
tively. 


The transmission line would reduce the effective length 
of the runway to approximately 1,200 feet, an unsafe 
length, and would virtually eliminate use of Meadowlark 
Field as an emergency field. This airport is located in 
the most fogfree area of the San Francisco bay area. Ac- 
cordingly, it is the finding of the Agency the proposed con- 
struction would have a substantial adverse effect upon 
aeronautical operations at Meadowlark Field. 
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Therefore, pursuant to the authority delegated to me by 
the Administrator (§ 77.37 [New]), it is found that the 
proposed transmission line would have a substantial ad- 
verse effect upon the safe and efficient utilization of navi- 
gable airspace; and it is hereby determined that the pro- 
posed structure would be a hazard to air navigation [em- 
phasis supplied]. 


This determination is effective as of the date of issuance 
and will become final 30 days thereafter unless an appeal 
is filed under $77.39 [New] (27 F.R. 10352). If the ap- 
peal is denied, the determination will then become final 
as of the date of the denial or 30 days after the issuance 
of the determination, whichever is later. 


Issued in Washington, D.C., on July 23, 1963. 


Rates H. FuercHer, 
Acting Chief, 
Obstruction Evaluation Branch. 


[F.R. Doe. 63-7899; Filed, July 26, 1963; 8:45 am.] 


